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ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE
I.
NOTICE OF INJURY


On September 4, 2009, the Alabama Court of Civil Appeals released its opinion in the case of Goodyear Tire & Rubber Co., Inc. v. Long. On July 31, 2006, Long suffered a strain to his left knee while performing his assigned work as a second-stage tire builder.  Long was seen by a doctor at the plant infirmary who diagnosed the strain and suggested Long apply ice to his knee.  Long followed the doctor’s advice and continued to work. 


On September 3, 2006, Long was working the night shift performing a task he referred to as “booking tread.”  According to Long, this required him to stand, twist and bend.  He also explained that the job required him to move quickly in order to complete the required amount of tread.  While twisting and lifting tread, Long experienced a sharp pain in his knee.  According to Long, he notified his supervisor, Greg Johnson, that “his knee was bothering him again.”  Long requested that he be allowed to go to the emergency room since the plant infirmary was not open on Sunday night.  


Long went to the Gadsden Regional Medical Center where he reported having injured his knee at work.  The following day, September 4, 2006, was Labor Day and the plant was closed.  Long did not report to the plant infirmary until September 6, 2006.  The physician in the infirmary noted that Long’s date of injury was July 31, 2006, the date of his earlier knee injury.  Long told the physician at the plant infirmary “my knee has been hurting the whole time.  It just got worse on Sunday.”  

An MRI revealed a tear in the medial meniscus.  The report stated that “this appears to be new harm and damage since the original injury on 7/31/06....” 


On October 5, 2006, the employees at Goodyear went on strike.  The strike ended in January of 2007.  During that period of time, Long did not seek medical care for his knee injury because he claimed he had not received permission to see a doctor.  Long returned to work at Goodyear following the conclusion of the strike in early January of 2007.  After returning to work, an “Associate Report of Incident” was prepared.  The document was dated September 3, 2006, though it went on to state “report received on 1/11/07.”  

After returning to work in January of 2007, Long sought and received medical treatment, including surgery, to address his knee injury.  Thereafter, Goodyear denied the compensability of Long’s treatment and refused to pay medical or compensation benefits.  

The trial court held that Goodyear had adequate notice of the injury and that Long had established both medical and legal causation.  Goodyear appealed, arguing only that the trial court’s conclusion that Long gave the requisite notice required under the Workers’ Compensation Act found at §25-5-78 was not supported by the evidence.  


In affirming the decision of the trial court, the Court of Appeals cited §25-5-78.  That code section states:

“That an injured employee must give notice within 5 days following the occurrence of an accident.”

The court then cited to its prior holding in the case of Jones v. ARD Contracting, Inc., 910 So.2d 132 (Ala.Civ.App. 2004).  In that case, the Court of Appeals held that oral notice was sufficient if an employer had actual notice of an injury.  In the instant case, the court, quoting its decision in Davis v. Paragon Builders, 652 So.2d 762 (Ala.Civ.App. 1994), stated:

“Knowledge on the part of a supervisory or representative agent of the employer that a work-related injury has occurred will generally be imputed to the employer.”


In this case, Goodyear argued that although Long told his supervisor that his knee was “bothering him again,” those statements were insufficient to put Goodyear on notice that Long was claiming that his knee condition was related to his work activities.  The Court of Appeals disagreed stating that other evidence was presented to support Long’s position that he provided adequate notice to Goodyear.  Long reported to the infirmary three days after the injury occurred and evidence of a meniscus tear was discovered.  In addition, Long signed a medical release form allowing Goodyear to secure his medical records for a “WC review.”  The court also noted that the emergency room records indicated that Long injured his left knee at work.  The court stated that notice to a company doctor of a work-related injury was sufficient notice to the employer.  Thus, the Court of Appeals affirmed the decision of the trial court finding Long’s knee injury to be compensable.

II.
CUMULATIVE STRESS INJURY; CLEAR AND CONVINCING EVIDENCE STANDARD


On September 18, 2009, the Alabama Court of Civil Appeals released its opinion in the case of DeShazo Crane Company v. Harris.  According to the facts, Harris was a welder his entire adult life.  He worked for DeShazo from 1997 through 2000 and again from 2002 to 2004.  Late in 2002, Harris began to experience impaired vision.  He consulted an optometrist.  The optometrist referred him to a retina surgeon, Dr. Milton White.  Dr. White determined that Harris suffered from choroidal neovascular membrane (CNVM).  CNVM is a condition in which new, abnormal blood vessels grow in the choroid, a layer of tissue behind the retina.  The blood vessels can leak blood and clear fluid into the retina, interfering with vision and potentially causing blindness.  Harris’ vision declined substantially by 2005, rendering him legally blind and unable to drive an automobile or to work as a welder.  Harris had no other work skills and the evidence at trial clearly established that he was totally disabled.  


According to the evidence presented to the trial court, there are many known causes of CNVM, including ordinary age-related macular degeneration; histoplasmosis (a condition caused by exposure to airborne fungi from bird droppings); physical trauma; near-sightedness; and injury from unprotected exposure to strong ultraviolet radiation, such as that created by welding.  It is common for physicians to refer to a case of CNVM as “idiopathic” when the cause of a particular occurrence of the condition cannot be determined. 


The central fact question before the trial court was whether the employee’s CNVM was actually idiopathic or properly could have been found to have been caused by his welding activities for the employer.  The trial court, after hearing the evidence, determined that Harris’ blindness was caused by employment as a welder and he was permanently and totally disabled. DeShazo Crane appealed.  


On appeal, the only issue was causation.  The employer claimed that the employee did not prove that his CNVM arose out of, and in the course of, his employment by “clear and convincing evidence.”  This is a higher burden of proof than a “preponderance of the evidence.”

In affirming the trial court’s decision, the Court of Civil Appeals stated that a claim for workers’ compensation benefits based on a cumulative physical stress injury requires that the employee show clear and convincing evidence that the injury arose out of and in the course of its employment.  This determination is to be made by the trial court.  An appellate court is not allowed to re-weigh the evidence.  


The court cited to evidence presented to the trial court that supported Harris’ claim that his CNVM was caused by his employment.  At the trial, Harris testified that each welder’s workplace was surrounded by standing portable screens intended to protect workers from radiation created by welding.  Harris testified that there were occasions when the screens separating him from other welders were removed by other employees.  He also testified that he was certain that his CNVM could be traced to 3 or 4 particular incidents when his eyes had been exposed to the arcs of other welders when he had removed his welder’s hood to inspect his work.  Evidence was also presented that Harris had come home from work complaining of pain in his eyes stating that he had “burned” his eyes at work.  


The court also considered evidence presented by Harris’ authorized treating physician, Dr. Milton White.  White testified via deposition.  In his testimony, Dr. White used terms such as “probable” and “probability” when discussing welding as a possible cause of Harris’ CNVM.  Dr. White admitted that unprotected exposure to flash of a nearby welding torch was the only main factor in Harris’ personal history that could possibly change the diagnosis of “idiopathic” CNVM to CNVM resulting from a known cause.  Repeatedly, Dr. White stated “I don’t know” to questions regarding the causation of Harris’ CNVM.  Dr. White refused to say whether it was “more likely than not” that the employee’s CNVM was caused by UV exposure, given the employee’s history as a welder.  Ultimately, Dr. White refused to testify that welding could be anything more than a “possible” cause of Harris’ CNVM. 


The Court of Appeals held that “the trial court reasonably could have ruled in favor of either party.”  The Court of Appeals felt that sufficient evidence was presented regarding the work place conditions and Harris’ medical history to support the trial court’s conclusion that his injury was work-related.  The Court of Appeals affirmed the decision of the trial court finding that substantial evidence existed to support the court’s judgment.


I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call.  


For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.robertsasscociates.net/publications.  Scott M. Roberts’ profile is also available at www.linkedin.com/in/ScottMRoberts . If you would like to receive these updates via email, please send an email to sroberts@robertsassociates.net.  
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