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	October 30, 2007



ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE
I.
STATUTE OF LIMITATIONS; LATENT INJURY


On September 21, 2007, the Alabama Court of Civil Appeals released its opinion in the case of Walker v. Flagstar Enterprises, Inc.  According to the facts of the case, Walker began her employment with Flagstar when she began working at a Hardee’s fast-food restaurant that was owned and operated by Flagstar in 1992.  Walker subsequently became the manager of the restaurant.  On July 8, 1996, while Walker was walking to her automobile to deliver a bank deposit for Flagstar, her purse was stolen.  Walker claimed in her lawsuit that the incident resulted in injuries to her left shoulder and neck.  The injuries caused her to miss approximately two weeks of work immediately after the incident.  Flagstar paid for Walker’s medical treatment and also paid her temporary-total-disability benefits for two days.  


Over the course of the next nine years, Walker continued to experience shoulder and neck pain.  During that time, she received conservative medical treatment and also underwent three surgeries to treat her shoulder and neck pain.  Flagstar paid all of her medical expenses related to her shoulder and neck pain.  Although Walker’s employment with Flagstar was terminated approximately one year after the incident in which her purse was stolen, she continued to maintain full-time employment with various other employers despite her struggles with managing her pain.  Walker claimed that between the time of the incident in 1996 and April, 2005 the pain was bearable, with only sporadic periods of great pain.  This is the reason Walker gave for not previously suing Flagstar seeking permanent partial and\or permanent total disability benefits.  


According to Walker, in April of 2005, the pain became so unbearable that she could no longer take all the pain management medication she was required to take and still maintain her employment.  Walker claimed that she decided on April 8, 2005, that she was permanently and totally disabled.  Walker’s treating physician subsequently affirmed that she was permanently and totally disabled.  


Flagstar denied Walker’s request for permanent-total-disability benefits. As a result, Walker filed this action.


After suit was filed, the trial court entered a summary judgment in favor of Flagstar. The trial court determined that Walker’s claim for permanent disability benefits was barred by the applicable statute of limitations.  Specifically, the trial court held that Walker’s injury was not a latent injury and, therefore, it did not come under the exception tolling the running of the statute of limitations for claims resulting from latent injuries.


In affirming the decision of the trial court, the Court of Civil Appeals stated that generally speaking, a workers’ compensation claim must be filed within two years of either the date of the accident or from the date of the employer’s last voluntary payment of compensation benefits resulting from the accident.  The Court of Appeals did note its prior holding in the case of American Cyanamid v. Shepherd 668 So.2d 26 (Ala. Civ. App. 1995).  In that case, the Court of Appeals adopted a judicial exception to the statue of limitations.  In that case, the court stated:


“The time period of the statute of limitations does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and compensable character of his injury or disease.”


In the case at bar, Walker claimed that her injury was a latent injury and therefore, the statute of limitations was tolled.  Walker claimed that the statute of limitations should not have begun to run until April of 2005.  The Court of Civil Appeals disagreed stating:


“The undisputed facts of the present case revealed that, more than two years before filing her action in January of 2006, Walker knew, or reasonably should have known, that her work related injury in 1996 was one that had likely resulted in some type of permanent disability, whether partial or total.”


The Court distinguished Shepherd by pointing out that the employee in that case suffered no problems with his injured hand until approximately six years after the injury occurred.  The plaintiff in that case did not know or have reason to know that he had a compensable injury.  In the instant case, the Court of Appeals rejected Walker’s contention that Shepherd should be interpreted to save any claim alleging permanent total disability from being barred by the statute of limitations if the permanency or the totality of the disability was neither known nor reasonably knowable within the limitations.


Thus, the Court of Civil Appeals affirmed the decision of the trial court.

II.
CAUSATION; PERMANENT AND TOTAL DISABILITY; PHYSICAL AND 
PSYCHOLOGICAL INJURY


On September 21, 2007, the Court of Civil Appeals released its opinion in the case of CVS Corporation, Inc., v. Smith.  According to the facts, Smith worked full time for CVS from 1988 until November of 2001 as an order picker at the warehouse. Her job required her to fill “totes,” or bins, with merchandise and to place the totes on a conveyor belt.  The evidence showed that totes sometimes weighed as much as 35-40 lbs each.  


On November 7, 2001, Smith was injured when several totes fell off a conveyor belt and struck her on the back, neck and side.  Immediately following her injury, Smith was treated at the emergency room.  According to the evidence, it appeared Smith suffered bruising as a result of the on-the-job accident and that she initially complained of lower back pain.  Smith returned to light duty work, with restrictions, in December of 2001.


Smith was initially treated for her injuries by Dr. Lauren Savage.  After a few months, Smith became dissatisfied with Dr. Savage’s treatment and requested a panel of four.  Smith chose Dr. Gaylon Rodgers.  Dr. Rodgers treated Smith for her complaints of back, leg and hip pain.  Dr. Rodgers also noted the presence of an indentation on Smith’s left hip or thigh that he believed was “either fatty necrosis or muscle atrophy.”  Both Dr. Savage and Dr. Rodgers treated Smith with medication, epidural injections and physical therapy.  Ultimately, Dr. Rodgers assigned certain restrictions regarding Smith’s return to work.  He also referred her to Dr. Gordon Kirschberg, a neurologist, for further treatment.  


Dr. Kirschberg also treated Smith with medication and physical therapy.  It was Dr. Kirschberg’s opinion that the indentation on Smith’s left hip or thigh was caused by trauma resulting from the November 7, 2001 on-the-job accident.  Dr. Kirschberg believed that Smith’s complaints of pain were related to her on-the-job accident and assigned a 7% impairment rating to the body as a whole.  


Eventually, Dr. Kirschberg felt that Smith appeared to be depressed.  He referred her to Dr. Dan Doleys, a psychologist who specializes in pain management treatment.  Dr. Doleys examined Smith and determined that her psychological condition was not disabling in and of itself, but that when combined with her physical condition, it was unlikely that she could return to work.  Doleys was of the opinion that Smith reached maximum medical improvement on October 24, 2003.  According to the evidence, Smith had not worked since that time.  


CVS had the plaintiff examined by a vocational expert who assigned a disability rating of 50-55%.  Smith’s vocational expert concluded that she was 100% vocationally disabled.


The trial court, after considering all of the evidence, held that Smith was permanently and totally disabled.  CVS appealed.


The first issue raised by CVS on appeal was that Smith failed to prove that her on-the-job injury caused or contributed to her current disability.  Specifically, prior to being injured on the job, Smith suffered from fibromyalgia. She had been treated by doctors and complained of back and hip pain. However, Smith explained that her previous pain was intermittent.  Following the accident at CVS, she stated that her pain was constant and severe.  The Court of Civil Appeals agreed with the trial court that the evidence presented established medical causation that Smith was injured in the line and scope of her employment with CVS.  The court held that substantial evidence supported the trial court’s finding of medical causation.


The second issue raised by CVS on appeal alleged that the trial court erred by finding that Smith’s physical injury attributed to or aggravated her psychological problems.  CVS argued that without a finding of physical injury, a claim for a psychological injury cannot stand.  


The Court of Appeals disagreed and noted that the trial court determined that Smith’s on-the-job injury caused her disability.  In addition, Dr. Doleys testified that her physical injury “contributed to and\or exacerbated” her psychological problems.  Thus, the Court of Civil Appeals affirmed that part of the trial court’s decision.


The third issue raised on appeal by CVS was that the court erred in finding Smith was permanently and totally disabled.  The Court of Civil Appeals first turned to the definition of permanent and total disability.  Specifically, the court noted that a “permanent total disability” is defined as including “any physical injury or mental impairment resulting from an accident, which injury or impairment permanently and totally incapacitates the employee for working at and being retained for gainful employment.”  Alabama Catfish, Inc., v. James, 669 So.2d 917 (Ala. Civ. App. 1995).  The Court noted that Smith only had an eighth grade education and was 58 years old at the time of the trial.  In addition, she suffered from chronic pain.  It was also noted that the plaintiff’s vocational expert testified that Smith was permanently and totally disabled.  The Court of Civil Appeals thus found substantial evidence existed for the trial court to determine that Smith was permanently and totally disabled.  


The Court of Civil Appeals affirmed all aspects of the trial court’s decision finding the plaintiff to be permanently and totally disabled.

III.
REIMBURSEMENT; OUT OF STATE INJURY


On October 19, 2007, the Alabama Court of Civil Appeals released its opinion in the case of Associated General Contractors v. Williams.  According to the underlying facts of the case, Williams suffered an injury to his left leg and foot on April 4, 2005, while performing work for his employer as a superintendent at a job site in Jackson, Tennessee.  The employer, Doster Construction, is a general contracting firm. Doster was building a structure at the Tennessee site.  


Under the Alabama Workers’ Compensation Act, if an employee suffers an injury while working outside the State of Alabama, he or she can still be entitled to benefits if, at the time of the injury, the employee’s employment was “principally localized” in Alabama or if the employee was working under an employment contract entered into in Alabama.  


The AGC Fund sued the employee, George Williams, a Mississippi resident and an employee of Doster Construction Co., (the employer) who allegedly had suffered a work place injury in Tennessee.  The AGC Fund alleged that the employer had procured coverage for payment of workers’ compensation benefits in Alabama with the AGC Fund.  In addition, Doster purchased insurance coverage with Zurich, N.A. in order to secure coverage for workers’ compensation injuries in Tennessee.  The AGC Fund requested a declaration that the employee’s employment was not principally localized in Alabama and that the AGC Fund was due to be reimbursed for all benefits it had previously paid to the employee as a result of his work place injury.  


According to the facts, Williams, a Mississippi resident, entered into negotiations by telephone with an Alabama based representative of Doster Construction.  Doster mailed Williams a letter extended a written offer of employment.  Williams then traveled to Montgomery, Alabama, to report to one of Doster’s Construction sites.  He stayed in Montgomery for approximately three months.  On October 20, 2005, Williams was transferred to a Doster job site in Jackson, Tennessee.  Thereafter, the only contact Williams had with Alabama was a single trip to Montgomery to deliver blue prints to a representative of Doster.  


The trial court entered an order holding that the employee was entitled to benefits under the Alabama Workers’ Compensation Act based upon the court’s conclusion that Doster “regularly worked at or from places of business in Alabama.”  The Court also ruled that the AGC Fund was not entitled to reimbursement.  The AGC Fund appealed.


In reversing the decision of the trial court, the Court of Civil Appeals stated: 


“The existence of a principal employment location in Tennessee would defeat any contention that the employee’s employment was principally localized in no single state or in a foreign country; moreover, the employee has not demonstrated that Tennessee’s Workers’ Compensation laws are inapplicable to the employee’s activities in that state.”


According to the facts of the case, Williams was working at the Tennessee job site and the Court determined that Tennessee was where his employment was principally localized. Therefore, the Court of Appeals held that the trial court erred in determining that the employee was entitled to benefits under the Alabama Workers’ Compensation Act.  


The Court of Civil Appeals next turned to the issue of whether the AGC Fund had a right to reimbursement for monies it had already paid to the employee.  The Court cited to the Alabama Supreme Court holding in the case of Smith v. Baldwin, 187, So. 192 (1939).  In that case, the Alabama Supreme Court stated:


“Under Alabama law, when a controversy exists between a payor and payee such that money is paid under circumstances indicating that the payor claims a right to all or part of the money, such as when payment is made under protest, the amount of money to which the payor is entitled is thereby left open to be adjudicated and is not a voluntary payment.”

In the instant case, the Court of Appeals held that the trial court erred by holding that AGC Fund was not entitled to reimbursement.  The court remanded the case back to the trial court to determine the employee’s culpability, if any, in allowing the over payment to continue along with the employer’s negligence or lack of negligence in making the over payments.


I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call.  

For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.rfpc.net/publications.  Also, if you would like to receive these updates via email, please send an email to sroberts@rfpc.net.







Very truly yours,
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Scott M. Roberts
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