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November 29, 2007


ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE

The most recent cases released by the Alabama Supreme Court and Alabama Court of Civil Appeals center around the contentious issue of scheduled injury versus body as a whole in a workers’ compensation setting.

I.
SCHEDULED INJURY; NOTICE 


On October 26, 2007, the Alabama Court of Civil Appeals released its opinion in the case of Honda Manufacturing of Alabama v. Alford.  According to the facts of the case, the employee, Ronald Alford, was 62 years old and employed as a process associate at Honda.  He suffered a fall at work when his foot slipped on a cover of a conveyor belt during his normal working hours, causing him to “turn” his left knee. Although the fall occurred in late April of 2003, Alford admitted at trial that he did not immediately report the injury to his supervisor.  Alford explained that he did not believe that he had suffered a significant injury at that time and felt that the stiffness and swelling in his knee that arose a few days after the fall was “going to go away.”  Alford first reported his injury to the employer on June 6, 2003, which is the date of injury listed in the First Report of Injury form.  


Alford was treated for his knee injury by Dr. George Douthit and was diagnosed with a torn meniscus in his knee.  Evidence was also represented that subsequent to that injury, the plaintiff suffered an injury to his lower back (ruptured lumbar disk). Plaintiff alleged this occurred due to an altered gait caused by the knee injury.  The trial court held that the plaintiff’s back injury was a direct and proximate result of the on-the-job injury to his knee. Plaintiff was treated for his low back injury by Dr. James White.  


The trial court also held that timely notice of the injury was provided to the employer.  In addition, the trial court determined that the plaintiff suffered a subsequent injury to his lower back because of the strain placed on his back as a result of the knee injury.  Therefore, the trial court determined the plaintiff was permanently and totally disabled.  Honda appealed.  


On appeal, Honda first argued that Alford did not give proper notice of his injury pursuant to the Alabama Workers’ Compensation Act.  Specifically, the Court of Civil Appeals turned its attention to the Act and specifically §25-5-78. That section provides that an injured employee must give written notice of an accident within 5 days after its occurrence.  Section 25-5-78 also provides that:

“No compensation shall be payable unless written notice is given within 90 days after the occurrence of the accident, or if death results, within 90 days after the death.”


The Court of Civil Appeals, in resolving the question of notice, stated that “the pertinent inquiry” was not whether Honda received actual notice of the accident, but rather, if it received pertinent notice of the injury.  Steele v. General Motors Corp., 705 So.2d 402 (Ala. Civ. App. 1997).  


In the case at bar, the Alabama Court of Civil Appeals stated that Alford unquestionably provided notice of his injury within 90 days of same.  The court also stated that:

“The trial court, in electing not to penalize the employee, could well have credited the employee’s testimony that his injury did not initially seem significant enough to report.”


Therefore, the Court of Civil Appeals affirmed that part of the trial court’s judgment.


The next issue on appeal concerned the court’s awarding of a permanent and total disability award.  Specifically, Honda contended that the plaintiff’s injury was a scheduled injury.  


In reversing the decision of the trial court on this issue, the court stated that an employee who sustains an injury to a scheduled member is to be awarded compensation based on the schedule unless “the effects of the loss of the member extend to other parts of the body and interfere with their efficiency.”  The court stated that if an employee suffers an injury to a scheduled member and then complains of back pain, there must be a showing that the injury to the scheduled member caused a permanent physical injury to the employee’s back.  Boise Cascade Corp., v. Jackson (Ala. Civ. App. 2007).  In the case at bar, the Court of Appeals noted that Alford had not reported any back problems to his treating physician during the preceding three years.  In addition, Dr. White did not detect any problem with the plaintiff’s back until approximately two years following the accident.  Also, Dr. White did not relate those problems to the employee’s knee injury.  The court went on to state that in this case:

“No medical evidence adduced at trial would support anything other than the mere possibility that a lower-extremity injury could have caused back pain via a change in the injured person’s gait.”

Thus, the Court of Appeals reversed the trial court’s granting of a permanent and total disability award.  


The issue of notice as addressed by the Court of Civil Appeals in this case is somewhat troubling.  The pertinent Alabama statute, Ala. Code §25-5-78, states that no compensation shall be payable unless notice is given within 90 days “after the occurrence of the accident.”  The Court of Appeals stated that the date of injury and not the date of the accident is the pertinent issue as to proper notice.  That seems contrary to the Alabama Workers’ Compensation Act.


There is a very good chance that the scheduled member issue in this case will be reviewed and reversed by the Alabama Supreme Court.  The reason for that is that the Boise Cascade case that the Court of Civil Appeals cited in support of its opinion was overturned by the Court of Civil Appeals a few weeks after this decision.  Please see the next case summary.

II.
SCHEDULED INJURY


On November 16, 2007, the Alabama Supreme Court released its opinion in the case Ex parte Jackson (Boise Cascade v. Jackson).  According to the facts of the case, Tommie Jackson was employed by Boise Cascade on October 30, 2001.  On that date, while working in the course of his employment, Jackson jumped from a ladder and landed on a concrete floor suffering a severely comminuted fracture of the left heel bone.  


Jackson filed suit and the trial court determined that he had sustained a non-scheduled injury that resulted in a permanent and total disability.


The Court of Civil Appeals reversed the judgment of the trial court and determined that Jackson’s injury was a scheduled member injury.  Specifically, the Court held that:

“Jackson could not recover for a non-scheduled injury on the basis of his claim of back pain, in the absence of a showing that the injury to his foot caused a permanent injury to his back.”


The plaintiff requested a writ of certiorari to the Alabama Supreme Court which granted same.


The Alabama Supreme Court, in reversing the decision of the trial court, cited to its holding in the case of Ex parte Drummond Co., 837 So.2d 331 (Ala. 2002).  Specifically, the court held in that case that:

“If the effects of the loss of the member extend to other parts of the body and interfere with their efficiency, the scheduled member provisions of the Act are not exclusive.”


The Supreme Court explained that a scheduled injury did not require damage to the physical structure of other parts of the body in order to take an injury out of the schedule.  Based upon that, the Alabama Supreme Court held that the Court of Civil Appeals incorrectly included a “permanent physical injury requirement” onto the test adopted by the Alabama Supreme Court in the Drummond decision.


It is unfortunate that the Alabama Supreme Court in effect, overturned most of the recent scheduled injury cases that have been released by the Alabama Court of Civil Appeals that were pro-employer.  

III.
SCHEDULED INJURY 

On November 16, 2007, the Alabama Supreme Court released its opinion in the case of Ex parte Addison (Addison Fabricators, Inc., v. Davis).  According to the facts of that case, Davis injured his right index finger while operating a shear machine on April 19, 1999 in the course of his employment.  After receiving temporary-total-disability benefits for approximately five weeks, Davis returned to work on June 1, 1999.  Subsequently, he left the employment of Addison and worked elsewhere.  He later returned to Addison on April 11, 2000 and worked at his previous job as a fitter.  Davis performed his regular job functions, but complained of considerable pain and difficulty completing his work.  He ultimately quit his job with Addison on May 25, 2000 and had not worked since.


The plaintiff’s treating physician, Dr. Hirschbruner examined Davis and determined that he had a 54% physical impairment rating to the right index finger.  According to Dr. Hirschbruner’s testimony, Davis voiced no complaints of arm pain or any other problems at work.  


Davis’ attorney referred his client to Dr. Keith Anderson for a second impairment rating and opinion as to possible work restrictions.  Dr. Anderson testified that at the time he performed his examination, Davis’s finger was not swollen and he was not complaining of any arm or neck pain.  Davis however did have a problem with weakness in the injured finger.  Dr. Anderson expressed the opinion that Davis should not perform repetitive activities with his right hand and should not work around dangerous equipment.  


After a hearing on the matter, the trial court determined that Davis was permanently and totally disabled.  Addison appealed.  


The Court of Civil Appeals reversed the trial court’s decision and remanded the case stating:

“The trial judge should make a finding of every fact necessary to sustain the judgment of the court.  The trial court in this case neglected to make findings concerning whether Davis’ injury entitled Davis to compensation outside of the schedule.”


Once again, the trial court determined that the plaintiff was permanently and totally disabled.  The Court of Civil Appeals affirmed the trial court’s second determination without an opinion.


The Alabama Supreme Court, in reversing the decisions of both the Court of Civil Appeals and the trial court, noted that while the injury to Davis’ finger caused pain in his right hand that sometimes extended to his arm, that pain never extended to his entire body.  The Supreme Court pointed out that a person who has lost his right arm is compensated according to the schedule.  Thus, the court felt that Davis’ disability could not be considered more severe than the injury.  The court cited to the Court of Appeals prior holding in the case of Alabama Workmen’s Compensation Self-Insurers Guaranty Ass’n v. Wilson (Ala. Civ. App. 2006) wherein the court held that interference of the function of both arms is of no legal import given that the loss of both arms is itself a scheduled injury.


The Supreme Court stated that while it was unclear whether Davis’ injury extended as far as his right arm, it was clear that the injury did not extend beyond the right arm to the rest of his body.  The court held that Davis was therefore not entitled to compensation outside the schedule.


I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call.  

For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.rfpc.net/publications.  Also, if you would like to receive these updates via email, please send an email to sroberts@rfpc.net.
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ROBERTS & FISH, P.C.






Scott M. Roberts
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