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	May 29, 2008



ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE
I.
SCHEDULED INJURY


On April 18, 2008, the Alabama Court of Civil Appeals released its opinion in the case of PipelineTechnic v. Mason.  According to the evidence, Mason worked for Pipeline as a welder.  On September 19, 2004, he was injured at work when a pipe roller fell on his right foot.  Mason sustained a “crush injury” that fractured bones, lacerated tendons, crushed tissue and caused an open wound on his foot.  Dr. Frederick Meyer, an orthopedic surgeon, operated on Mason’s injured foot.


Mason sued Pipeline in December of 2004.  After a trial on the matter, the trial court, in November of 2006, entered an order finding Mason permanently and totally disabled.  In its judgment, the trial court stated:

“The court observed and paid close attention to Mr. Mason’s demeanor in court.  The court observed the fact that Mr. Mason was unsteady on his feet and had difficulty walking.  He held himself in a cautious manner and appeared to be seriously hurt and in pain.... The court found Mr. Mason to be a credible and candid witness and his testimony as to his injuries was substantiated and backed up by the medical evidence....

Due to Mr. Mason’s unsteady gait, and taking into consideration the testimony of Dr. Meyer, the court finds that Mr. Mason will suffer both foot pain and back pain which becomes debilitating as Mr. Mason’s activity increases throughout each day...

...The court has observed through testimony and photographic evidence the softball size ‘knot’ (swelling) in Mr. Mason’s back.  After observing Mr. Mason on two separate occasions, the Court concludes that the injury to Mr. Mason’s foot adversely affects his gait and his improper gait causes the swelling and pain in Mr. Mason’s back.

...The court finds that Mr. Mason’s injury is not limited solely to his foot and ankle.  The court concludes that the injury to Mr. Mason’s foot and ankle affects the efficiency of other parts of his body, specifically his back.  As a result, Mr. Mason is not limited to the scheduled allowance for his lost lower right extremity and the court concludes that his is permanently and totally disabled on that basis.

...[In] addition, The court concludes that the pain which Mr. Mason suffers to his foot is constant with debilitating and such severity to preclude Mr. Mason from engaging in other gainful employment .... Such pain also further supports the Court’s conclusion that Mr. Mason is permanently and totally disabled from obtaining and/or performing gainful employment.”

Pipeline appealed.


In affirming the decision of the trial court, the Court of Civil Appeals stated that the dispositive issue was whether the trial court erred by awarding benefits to Mason for an injury to the body as a whole rather than for an injury to a scheduled member under Ala. Code §25-5-57(a)(3).  The court cited to the Alabama Supreme Court’s holding in Ex parte Drummond Co., 837 So.2d 831 (Ala. 2002) wherein the court stated:

“If the effects of the loss of the member extend to other parts of the body and interfere with their efficiency, the schedule allowance for the lost member is not exclusive.”


The Court of Civil Appeals stated that in the instant case, the trial court found that the effects of Mason’s foot injury extended to his back.  In addition, Mason’s treating physician testified that his altered gait could cause back pain. The trial court observed the improper gait and Mason testified at trial about the difficulties that he suffered when he walked.  Thus, the Court of Civil Appeals found that the trial court did not err in finding that the effects of Mason’s foot injury extended to his back.

II.
SCHEDULED INJURY


On May 2, 2008, the Alabama Court of Civil Appeals released its opinion in the case of Boise Cascade Corporation v. Jackson.  This was the third time that this case was before an appeals court in Alabama.  Initially, the Court of Civil Appeals held that the employee in this case could not recover non-scheduled disability benefits on the basis of complaints of back pain in the absence of a showing that the injury to his foot had caused a permanent physical injury to his back.  This was appealed to the Alabama Supreme Court which reversed the Court of Civil Appeals decision.  The Supreme Court held that there was no requirement of a permanent physical injury to other parts of the body in order to take the injury out of the schedule.  The Alabama Supreme Court remanded the case back to the Court of Civil Appeals for further proceedings.  


According to the original facts of the case, Jackson jumped off a ladder to avoid hot ashes in October of 2001.  He landed hard on his left foot on a concrete floor.  He was subsequently admitted to the hospital and diagnosed as having a broken left heel bone.  According to the employee, he began to experience back pain “at some point” after his October 30, 2001 injury.  The employee testified that he had informed his treating physician, Dr. John McAndrew, about his back pain, though Dr. McAndrew had not documented the complaints until April 3, 2002.  Three weeks after that, Dr. McAndrew placed the claimant at MMI for his foot injury.  Dr. McAndrew testified that based on his recollection, the employee did not report any back problems until over 5 months after the accident.  Dr. McAndrew also testified that the employee’s back problems bore no relationship to the foot injury.


The employee was eventually referred to Dr. William Fleet, a neurologist.  When the employee saw Dr. Fleet, he was complaining of constant lower back and left knee pain following his work related accident.  Dr. Fleet determined that the employee had no permanent disability to his lumbar spine or to his left knee.  However, he returned the employee to work with increased physical restrictions and a modified schedule.  The employer could not accommodate the new restrictions.  


Dr. Fleet testified that based on the employee’s history, the employee’s left heel injury caused the employee’s left knee and lower back pain.  Dr. Fleet did concede that Dr. McAndrew was in a better position to determine if the employee’s back injury was related to the heel injury.  


The trial court determined that Jackson was permanently and totally disabled.  The employer appealed.  


On remand, the Court of Civil Appeals stated that the employee had to prove that the injury to his left heel caused pain or other symptoms that rendered the non-scheduled parts of the body less efficient.  After reviewing the evidence and the record, the Court of Civil Appeals affirmed that part of the trial court’s judgment finding the employee to be permanently and totally disabled.  The Court of Civil Appeals stated:

“A fair minded person in the exercise of impartial judgment could conclude that the injury to the employee’s left foot had caused the employee pain in his left knee that altered his gait, which, in turn, caused the employee to experience lower-back pain and interfered with his normal functioning.”


I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call.  

For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.robertsasscociates.net/publications.  Also, if you would like to receive these updates via email, please send an email to sroberts@robertsassociates.net.
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