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ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE
I.
PENALTY PROVISION; DOUBLE COMPENSATION PAYMENTS FOR FAILURE TO HAVE WORKERS’ COMPENSATION COVERAGE


On April 13, 2007, the Alabama Court of Civil Appeals released its opinion in the case of Master Brand Cabinets, Inc., v. Ruggs.  Ruggs originally sued Master Brand seeking workers’ compensation benefits in 2003.  On April 22, 2003, the trial court entered a judgment awarding Ruggs workers’ compensation benefits for a permanent and total disability.  The case was appealed to the Court of Civil Appeals which remanded it back to the trial court.  Following remand, the trial court entered a judgment on May 24, 2004, again awarding workers’ compensation benefits to Ruggs for a permanent and total disability.  Master Brand appealed and the Court of Appeals affirmed the trial court’s judgment without opinion.  


On November 29, 2005, Ruggs moved the trial court to (1) enforce the trial court’s May 24, 2004 judgment awarding her permanent and total disability benefits; (2) hold Master Brand in contempt of court; and (3)  award her double the amount of compensation that had been awarded to her in the May 24, 2004 judgment pursuant to Ala. Code §25-5-8(e).  That code section requires an employer subject to the Alabama’s Workers’ Compensation Act to either have workers’ compensation insurance or operate as an authorized self insurer. Ruggs’ motion asserted that Master Brand did not have workers’ compensation insurance and was not an authorized self-insurer.  Ruggs’ motion sought an award of double compensation pursuant to §25-5-8(e).  That section provides that:


“An employer required to secure the payment of compensation under this section who fails to secure the compensation shall be liable for two times the amount of compensation which would have otherwise been payable for injury or death to an employee.”


After a hearing on the matter, the trial court declined to hold Master Brand in contempt of court.  However, the court did award Ruggs double the compensation that had been awarded to her in its previous judgment.  Master Brand appealed.


In reversing the decision of the trial court, the Court of Appeals stated that Ruggs’ motion seeking an award of double compensation was, in effect, a motion asking the trial court to amend its May 24, 2004 final judgment.  According to the Alabama Rules of Civil Procedure, such motions must be filed within 30 days of the entry of judgment.  The Court of Civil Appeals held that the trial court lacked jurisdiction to amend its May 24, 2004 judgment.  Therefore, the Court of Civil Appeals reversed the decision of the trial court awarding double compensation payments to Ruggs.  


The Court of Civil Appeals’ opinion in this case reversing the trial court’s award of double compensation benefits was based on a procedural technicality.  The court’s majority opinion did not speak to the actual issue of whether double compensation payments can be awarded to an employee that is seeking to enforce a court’s previous judgment.

II.
SUBROGATION; WRONGFUL DEATH


On May 4, 2007, the Alabama Supreme Court released its opinion in the case of Trott v. Brinks, Inc.  This case answered a certified question put to the court by the United States District Court for the Northern District of Alabama.  The certified question posed to the court was


“Whether an employer’s insurance carrier is entitled to be reimbursed for medical expenses for amounts recovered from a third party in a wrongful death action filed by the employee’s decedent’s personal representative?”


The factual issues presented to the court were as follows.  On the morning of August 3, 2000, the decedent, Ronald Trott, went to his job at Brinks, Inc., where he was employed as a driver of armored trucks.  On this particular day, Trott rode in the back of the truck with a co-employee.  The truck ran off the side of the road causing it to overturn in an upside down position.  During the rollover, Trott broke 10 ribs, his right hip, left shoulder and suffered a cracked backbone. While recovering from hip surgery, Trott’s lung collapsed and he underwent another surgery.  It was ultimately determined that he suffered severe and irreversible internal injuries during the collision that resulted in his death on October 11, 2000.  


During the course of his medical treatment, Trott incurred $415,098 in medical bills which were paid by the employer’s insurance carrier, Liberty Mutual.  Trott’s widow, Joyce Trott, filed a wrongful death action against Indiana Mills and Manufacturing, Inc., (IMMI).  In that lawsuit, Mrs. Trott claimed that her husband was securely belted in the rear suspension seat of the armored vehicle prior to and during the rollover incident and that the seatbelt, manufactured by the defendant, IMMI, unlatched at some point during the rollover.  Mrs. Trott claimed that the release of the belt caused the traumatic and fatal injuries which would not have occurred had the seatbelt worked properly.  Liberty Mutual was allowed to intervene as a party plaintiff in the underlying action to preserve its subrogation\reimbursement interests.


Liberty Mutual contended that it was entitled to reimbursement both for death benefits and medical expenses paid to Mrs. Trott from any amount recovered in her third party action against the defendant IMMI.  Liberty Mutual also claimed that it was entitled to reimbursement for medical benefits paid on behalf of Mr. Trott during his life time.  Mrs. Trott disputed Liberty Mutual’s right of reimbursement for medical benefits paid on behalf of Mr. Trott during his life time.  Specifically, she claimed that recovery for medical expenses in a wrongful death action is inconsistent with the Alabama Workers’ Compensation Act and principles of subrogation.  


In answering the question in the negative, the Alabama Supreme Court discussed the principles of equitable subrogation.  Specifically, under equitable subrogation, a subrogee (the employer) has no greater rights than the subrogor (the employee).  The court went on to explain that in a wrongful death case, the only damages recoverable in Alabama are punitive damages.  In the case at bar, the medical expenses that Liberty Mutual sought to recover were compensable in nature and therefore not recoverable by plaintiff’s decedent in a wrongful death action.  


The court also cited to the Alabama Workers’ Compensation statute and noted that the term “reimbursement” was used in reference to compensation benefits and “subrogation” was used in reference to medical benefits.  The court explained that it equated the word “subrogation” in §25-5-11(a) with the equitable doctrine of subrogation.  Under that doctrine, the subrogee\employer can have no greater rights than the subrogor\employee.  In this case, because Liberty Mutual would not be able to recover medical expenses from the seatbelt manufacturer if it were to step into Trott’s shoes in the wrongful death action, its right to subrogation under §25-5-1(a) would not allow the recovery of medical benefits from the proceeds of Trott’s wrongful death action.


The court went on to state


“We answer the District Court’s certified question in the negative:  under §25-5-11(a), an employer is not entitled to be reimbursed for medical benefits for amounts recovered from a third party in a wrongful death action filed by the employee-decedent’s personal representative.”

III.
PERMANENT AND TOTAL DISABILITY; SCHEDULED INJURY


On May 4, 2007, the Alabama Court of Civil Appeals released its opinion in the case of Boise Cascade Corporation v. Jackson.  On October 31, 2001, the employee, Tommie Jackson, jumped off of a ladder to avoid hot ashes.  He landed hard on his left foot on a concrete floor.  According to Jackson, he heard a crushing noise in his left foot at the time, but he did not experience any immediate pain or other symptoms in any part of his body at the time of the accident.


The following day, Jackson was seen by Dr. John McAndrew, an orthopedic surgeon.  McAndrew diagnosed Jackson with a broken left heel bone.  Dr. McAndrew did not recommend surgery, but instead, placed Jackson in a compression bandage on his left heel and splinted the foot.  Dr. McAndrew discharged Jackson from the hospital on November 2, 2001.


Dr. McAndrew continued to treat Jackson over the next four months.  By December 18, 2001, Jackson’s fracture had healed as expected so the doctor issued him a walking boot.  Jackson then commenced physical therapy per the doctor’s order.  The physical therapy treatment significantly improved Jackson’s range of motion and weight bearing ability in the left foot.  It also reduced, but did not eliminate, the pain and swelling in Jackson’s left foot and ankle.  Dr. McAndrew placed Jackson at maximum medical improvement on March 12, 2002.  He assigned Jackson a 37% impairment rating to the left lower extremity.  He also sent Jackson to a work hardening program.  


Jackson reported back to Dr. McAndrew on April 3, 2002. At that time, he complained of pain in his left heel and foot and pain in his back.  Dr. McAndrew did not feel that Jackson’s back pain was in any way related to his foot injury or that his complaints were credible. 


Jackson’s employer prepared a video tape depicting a job that it believed fit the restrictions imposed on Jackson by Dr. McAndrew.  The doctor examined the video tape and found no objective evidence from his examination of Jackson to prevent him from returning to work in the job depicted on the video tape.  Jackson returned to work on October 30, 2002.


After returning to work, Jackson complained that his work activities increased the pain in his left heel and foot.  He worked 3 hours, took a 2 ½ hour break, and then worked another 3 hours.  Jackson continued to work at that job for the next year and a half.  He had increased his work to 4 hours followed by a 2 ½ hour break and then another 4 hours of work.  He did that for 10 months.  


In March of 2005, Jackson was seen by Dr. William Fleet, a neurologist.  During that visit, Jackson complained of severe pain in his left heel, left knee and back.  Jackson told Dr. Fleet that he had been unable to work for the past 2 ½ years.  Dr. Fleet performed various tests, none of which revealed any permanent damage.  Dr. Fleet released Jackson to return to work on June 17, 2005, but restricted him to work for 4 hours per day, with 15 minute breaks every hour.  Jackson’s employer could not accommodate these restrictions, so Jackson did not return to work.


Dr. Fleet placed Jackson at maximum medical improvement on June 23, 2005. He assigned a permanent disability rating of 12% to the left lower extremity, which translated to a 5% impairment to the body as a whole.  Dr. Fleet explained that the impairment rating was based solely on Jackson’s complaints of pain.  Dr. Fleet did not assign any impairment rating for Jackson’s lower back or left knee.  Dr. Fleet did testify that the left heel injury caused the knee and lower back pain.  He also concluded that Jackson’s back pain was a result of a changed gait.  

On cross examination, Dr. Fleet conceded that this opinion might be wrong and that the initial treating physician, Dr. McAndrew, was in a better position to make that determination.  Dr. McAndrew denied any relationship between Jackson’s heel pain and back pain.


After a hearing on the matter, the trial court determined that Jackson was permanently and totally disabled.  The employer appealed.  


On appeal, the employer argued that insufficient evidence was presented to show that Jackson had suffered a back injury in the line and scope of his employment.  The Court of Civil Appeals stated that the question was “whether Alabama law requires damage to the physical structure of other parts of the body in order to take the injury out of the schedule.”


The Court of Appeals noted that for many years, Alabama law provided that an injury to a scheduled member could extend to other parts of the body when it caused injury to the muscles, nerves, ligaments or other structures.  However, the court noted that it revisited this issue in Ex parte Drummond Co., 837 So.2d 831 (Ala. 2002).  That case outlined the proper test for distinguishing between a scheduled and non-scheduled injury.  The court in Drummond held that an injury to a scheduled member could only be considered an injury to the body as a whole if it was accompanied by other physical disabilities of the body.  The court then turned its attention to a similar case that it decided in 2004.  Specifically, in Fort James Operating Co., v. Irby, 895 So.2d. 282 (Ala. Civ. App. 2004), the court affirmed a non-scheduled disability award after the worker showed that he suffered back pain from an altered gait.  The court distinguished that case from the present case by noting that Jackson did not suffer an injury to his back.  The neurologist, Dr. Fleet stated that Jackson’s back pain was caused by an altered gait, but then he admitted that he may be wrong in this assumption and that the initial treating physician, Dr. McAndrew, was in a better position to make that determination.  Dr. McAndrew unequivocally denied any relationship between Jackson’s heel pain and back pain.  The Court of Civil Appeals stated:


“The employee may not recover non-scheduled disability benefits in this case on the basis of complaints of back pain in the absence of a showing that the injury to his foot had caused a permanent physical injury to his back.”

Therefore, the Court of Civil Appeals reversed the trial court’s award of permanent and total disability benefits because Jackson’s injury was a scheduled injury.


It is good to see that our new Court of Civil Appeals is continuing to decide cases more strictly and conservatively.  In years past, it was not uncommon for a scheduled injury to end up being a permanent and total disability award that would ultimately be upheld by the Court of Civil Appeals.


I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call.  


For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.rfpc.net/publications.  Also, if you would like to receive these updates via email, please send an email to sroberts@rfpc.net.







Very truly yours,







ROBERTS & FISH, P.C.






Scott M. Roberts

SMR/sw

