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ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE
I.
PANEL OF FOUR SURGEONS

On March 5, 2010, the Alabama Court of Civil Appeals released its opinion in the case of Ex parte Kish (Nichols Kish v. TruGreen Limited Partnership).   Kish filed a claim for workers’ compensation benefits against his employer, TruGreen, on April 8, 2009.  On August 24, 2009, Kish filed a Motion to Compel TruGreen to provide him with a panel of four surgeons.  Kish acknowledged that he had previously utilized a panel of four physicians for selection of a non-surgical doctor.  Prior to filing the motion, Kish had undergone two surgeries to his left knee performed by Dr. Thomas Powell, the authorized treating physician.  Dr. Powell had scheduled a third surgery on Kish’s left knee for August 28, 2009.  Kish requested a panel of four surgical physicians from TruGreen.  


TruGreen refused to provide an additional panel of four to Kish.  It was TruGreen’s position that Kish had already utilized his panel option.  Kish filed a Motion to Compel TruGreen to provide him with a panel of four surgeons pursuant to Ala. Code §25-5-77(a).  The trial court denied Kish’s Motion to Compel TruGreen to provide another panel of four surgeons.  The trial court stated:

“By having provided Kish with the panel of four neurologists, Tru- Green met its obligation under §25-5-77(a), which allows only one panel.”


The trial court also cited to the Court of Civil Appeals prior holding in a case of Ex Parte Brookwood Medical Center, Inc., 895 So.2d 1000 (Ala.Civ.App. 2004).  In that case, the Court of Civil Appeals concluded that the employee was only entitled to only one panel of four, and once that panel had been provided and exercised, the employee had no further right to a second panel.  Based upon that, the trial court denied Kish’s Motion to Compel.  Subsequently, Kish filed a Petition for Writ of Mandamus.


The Court of Civil Appeals sided with Kish and granted the his Petition for Writ of Mandamus.  The Appeals court cited to a portion of Ala. Code §25-5-57(a) which provides, in pertinent part:

“If the employee is dissatisfied with the initial treating physician selected by the employer and if further treatment is required, the employee may so advise the employer, and the employee shall be entitled to select a second physician from a panel or list of four physicians selected by the employer.  If surgery is required and if the employee is dissatisfied with the designated surgeon, he or she may so advise the employer, and the employee shall be entitled to select a second surgeon from a panel or list of four surgeons selected by the employer.”


The court stated that the plain language of the Act clearly differentiates between “physicians” and “surgeons.”  The court stated:

“The two clauses at issue are not overlapping; they are supplemental to one another, intended to cover two different situations.  Therefore, the plain language of §25-5-77(a) suggests that the furnishing of the panel of four physicians pursuant to the first clause does not relieve the employer of the duty to provide an additional panel of four surgeons in the circumstances outlined in the second clause.”


The Court of Appeals also distinguished the case at bar from the court’s prior holding in Ex Parte Brookwood Medical Center.  In this case, Kish was not seeking a second panel of four physicians, but was seeking, for the first time, a panel of four surgeons.  The court noted that TruGreen did not dispute that Kish needed additional surgery nor that Kish was dissatisfied with the surgeon selected by TruGreen to perform the surgery.


The appeals court issued a Writ of Mandamus and directed the circuit court to provide Kish with a panel of four surgeons from which he could choose a new surgeon.

II.
POST TRAUMATIC STRESS DISORDER; OCCUPATIONAL DISEASE

On March 12, 2010, the Alabama Court of Civil Appeals released its opinion in the case of Cocking v. City of Montgomery.  According to the facts of the case, Cocking worked for 25 years as a firefighter for the City of Montgomery.  His job duties included responding to emergency situations imperiling the life and health of citizens in Montgomery.  


On October 14, 2008, Cocking filed a Complaint alleging that he had contracted “the occupational disease of post traumatic stress disorder” due to “multiple incidents occurring on the job.”  In responses to Interrogatories, Cocking stated that his condition resulted from “continuous exposure to stressful, life threatening trauma and death to members of the community.”  Cocking referenced an event that occurred on October 3, 2005, in which he failed to revive a 2-and-a-half-year-old infant who had been suffocated.  He also referenced an event on June 29, 2008, in which a 52-year-old woman died while he was administering CPR to her.  


After filing an Answer to the Complaint and participating in discovery, the employer filed a Motion for Summary Judgment.  In that motion, the employer argued solely that the claim was not compensable because the employee’s post traumatic stress disorder resulted from purely non-physical “stimuli.”  Specifically, the employer maintained that mental disorders that are not proximately caused by a physical injury to the body fall outside the scope of the coverage of the occupational-disease article of the Act.  


In his response to the Motion for Summary Judgment, Cocking conceded that his post traumatic stress disorder did not result from a physical injury to his body.  He offered medical evidence indicating that his disorder resulted exclusively from emotionally traumatic events that he experienced as a firefighter.  Cocking maintained that purely mental diseases are compensable under the plain language of the occupational-disease article of the Act.  


The trial court entered summary judgment for the City of Montgomery on September 22, 2009.  Cocking appealed.


On appeal, the Court of Civil Appeals stated that the issue was whether the occupational-disease article of the Act covers purely mental disorders.  The court noted that this issue had been before it on two prior occasions.  In both of those cases, the respective trial court entered a summary judgment against the employee on the ground that the occupational-disease article of the Act does not cover mental disorders arising solely from non-physical stimuli.  


In affirming the decision of the trial court, the Court of Civil Appeals referred to Ala. Code §25-5-110(1) which provides the definition of an occupational disease.  The court acknowledged that the occupational-disease article of the Act did not expressly include purely mental disorders from coverage.  However, the court cited to §25-5-111 which states that:

“Disablement or death of an employee caused by the contraction of an occupational disease, as defined in §25-5-110, shall be treated as an injury by accident...”  (Emphasis added).


The Court of Civil Appeals then turned to the 1992 Amendments to the Workers’ Compensation Act.  The court noted that the legislature defined “injury” to exclude purely mental injuries.  After 1992, the Act provides:

“Injury and personal injury’ shall mean only injury by accident arising out of and in the course of the employment, and shall not include a disease in any form, except for an occupational disease or where it results naturally and unavoidably from the accident....Injury does not include a mental disorder or mental injury that has neither been produced nor been proximately caused by some physical injury to the body.” (Emphasis added)

Ala. Code §25-5-1(9).  


The court felt that the legislature simultaneously acknowledged that the Act cover occupational diseases and excludes purely mental disorders or mental injuries.


In the case at bar, the Court of Appeals stated:

“We hold that a worker must present the same evidence in order to recover benefits for a mental disease under the occupational-disease article.  Because it is undisputed that the employee relates his post-traumatic stress disorder exclusively to emotional trauma, and not to any physical injury, arising out of and in the course of his employment, the trial court did not err in entering summary judgment for the employer.”


Thus, the Court of Appeals affirmed the trial court’s granting of summary judgment in favor of the City of Montgomery.


I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call. 


For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.robertsasscociates.net/publications.  Scott M. Roberts’ profile is also available at www.linkedin.com/in/ScottMRoberts . If you would like to receive these updates via email, please send an email to sroberts@robertsassociates.net.  
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