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March 26, 2010


ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE

The Alabama Court of Civil Appeals recently released two important cases regarding the issue of scheduled member injuries and the criteria to be considered by the trial court when determining whether a scheduled member injury would fall outside of the schedule enumerated in the Alabama Workers’ Compensation Act.

I.
SCHEDULED INJURY


On March 12, 2010, the Alabama Court of Civil Appeals released its opinion in the case of Norandal U.S.A v. Graben.  This was the second time that this case had been before the court.  In the original case the Court of Civil Appeals reversed a judgment of the trial court awarding permanent and total disability benefits to the employee, Welton “Sonny” Graben on account of a July 10, 1997 right knee injury. Specifically, the Court of Civil Appeals in Graben 1 held that the trial court erred in considering injuries to the employee’s hip, lower back and right shoulder which injuries had been conclusively determined to have been caused by a non-compensable fall.  


In Graben 1, the Court of Appeals discussed the “pain exception” to scheduled member injuries.  The pain exception was based on language in the Alabama Supreme Court’s prior holding in the case of Ex Parte Drummond Co., 837 So.2d 831 (Ala. 2002).  Under the pain exception test, for an injury to fall outside of the schedule, the trial court had to consider whether the pain from the injury “totally or virtually totally, physically disables” the employee.


In the case at bar, the trial court determined on remand that the employee’s injury fell outside of the schedule for two reasons: (a) it altered his gait thereby causing symptoms in his low back and hip and (b) the pain from the injury totally, or virtually totally, physically disabled the employee.  The employer appealed again.


On appeal, the Court of Civil Appeals first considered the altered-gait theory.  The court recognized that prior court rulings have long recognized that an injury to the leg of a worker that alters the manner in which the worker walks and thereby produces pain or other symptoms in the hip or back of the worker constitutes an injury to the body as a whole.  While the Graben case was originally on appeal, the Alabama Supreme Court set out a new standard in the case of Ex Parte Jackson, 997 So.2d 1038 (Ala.2008).  In the Jackson case, the court held that an employee does not have to prove permanent physical injury to other parts of the body in order to remove an injury from the schedule based on an altered gait.  In the Graben case, the trial court reassessed the facts that were presented at the original trial.  Specifically, the trial court considered the injury to the employee’s hip and back that resulted from a non-compensable fall in 2004.  The Court of Civil Appeals reversed the trial court’s judgment based on the “altered gait theory” since the trial court had not previously mentioned the altered gait as a basis for its original holding that the employee was permanently and totally disabled.


The Court of Appeals next addressed the “pain exception.”  The Court of Appeals clarified prior decisions applying the pain exception that would allow a scheduled injury to be considered outside of the schedule.  Specifically, the court stated that in order to recover unscheduled benefits based on “pain” the employee must show that the pain that the employee experiences “completely, or almost completely, physically debilitates the worker.”  The court went on to state:

“In determining whether the evidence satisfies this exceedingly high standard, a trial court must consider all legal evidence bearing on the existence, duration, intensity and disabling effect of the pain in the scheduled member, including its own observations.” (Emphasis added).


In the instant case, the Court of Appeals noted that the employee was able to perform strenuous manual labor for four years following his injury until the plant where the employee worked closed.  The court also pointed out that the record contained no evidence that the employee needed assistance to dress himself, bathe, prepare meals or shop for groceries.  Thus, the court held that the pain that the employee suffered from did not completely, or almost completely, prevent the employee from using his upper extremities, lifting light objects, driving, walking, climbing the stairs leading into his home, sitting, standing, occasionally fishing or traveling.  The court indicated that based on the strict test adopted in Graben 1, the pain in the employee’s right knee did not qualify him for unscheduled disability benefits.  Therefore, the trial court reversed the decision of the trial court holding that the employee was permanently and totally disabled.

II.
SCHEDULED INJURY


On March 19, 2010, the Alabama Court of Civil Appeals released its opinion in the case of G. Ub. MK Constructors v. Davis.  According to the facts of that case, the employee, Howard Lee Davis, sustained an avulsion injury to the top of his left hand when a mill machine he was repairing unexpectedly activated, catching the glove covering that hand.  The machine tore the glove, the skin, blood vessels and nerves from the top of the employee’s hand.  The following day, the plaintiff underwent surgery on the hand.  He spent one night in the hospital and was released.  The employee immediately returned to the work site, though he did not work until 5 or 6 weeks later when he started using his right hand to assemble parts in the employer’s quality assurance department.  The employee admitted that he never “lost a check” as a result of his injury.  


In August of 2006, the employee underwent a Functional Capacities Evaluation.  As part of the FCE, the employee marked a pain diagram indicating that he felt a “dull ache” in his left hand and wrist.  Dr. Keith Anderson determined that at the time of the FCE, the injury to the employee’s left hand did not affect any other part of the employee’s body and did not impair to any extent the employee’s ability to use any other part of his body.  Dr. Anderson assigned a medical impairment rating of 5% to the upper extremity and 5% to the left hand which equated to a 3% impairment to the body as a whole.


The employee returned to work as a machinist in September of 2007.  According to the employee, he could not perform the physical duties required for that position.  He was laid off in November of 2007.  The employer briefly recalled the employee back to work in January of 2008, but the employee only worked for 4 days.  At the time of the trial, the employee had not worked since January of 2008.  At trial, the plaintiff testified as follows:

“When I use my left hand it hurts, makes my shoulder hurt, my arms hurt, my neck.”


On December 2, 2008, the trial court held that the injury to the employee’s left hand extended to the body as a whole.  The trial court reasoned that the employee’s injury extended to other parts of the body and caused severe pain which extended to the arm, into the shoulder, neck and upper back, affecting his ability to do the work required of a machinist.  The court specifically found that the employee suffered from debilitating pain which served as one of the basis for compensating him outside of the schedule for an injury to the hand or extremity.  The employer appealed.


The Alabama Court of Civil Appeals reversed the decision of the trial court.  The court cited to the Alabama Supreme Court’s prior holding in Ex Parte Drummond, 837 So.2d 831 (Ala. 2002).  In Drummond, the Alabama Supreme Court stated the test for distinguishing scheduled and unscheduled injuries:

“If the effects of the loss of the member extend to other parts of the body and interfere with their efficiency, the schedule allowance for the lost member is not exclusive.”


The court stated that pursuant to the Drummond test, the key consideration was not whether the effects of the injury impair the ability of the worker to work in his or her former occupation.  In fact, the court in Drummond specifically rejected evidence of a worker’s vocational disability, even to a significant degree, as being sufficient to justify an award of benefits outside the schedule.  


In this case, the Court of Appeals pointed out that no expert testimony was presented to show that the symptoms of pain in the employee’s neck, shoulder and upper back were related in any way to his hand injury.  The court also felt that no circumstantial evidence was presented to suggest any connection.  The employee did not complain of pain in any other body parts during his functional capacity evaluation.  The court noted that the physical demands of the FCE were more strenuous than the job that the employee performed for the employer.  


In the Graben case, the court analyzed the “pain exception” test as requiring proof of total, or virtually total, physical disability.  In Graben, the court reasoned that the “pain exception” test should be construed strictly.  Accordingly, the court stated that any judicially created exception to the schedule must be applied narrowly. 


The Court of Appeals reversed the trial court’s judgment and remanded the case back to the trial court to reconsider its findings in light of the test set out in Graben.


I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call. 


For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.robertsasscociates.net/publications.  Scott M. Roberts’ profile is also available at www.linkedin.com/in/ScottMRoberts . If you would like to receive these updates via email, please send an email to sroberts@robertsassociates.net.  
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