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ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE
I.
SET OFF OF DISABILITY BENEFITS


On February 1, 2008, the Alabama Supreme Court released its opinion in the case of Ex parte City of Birmingham (City of Birmingham v. George).  On May 12, 2003, Floyd George, an employee of the City of Birmingham, was injured and permanently disabled when he touched an electrical power line while changing light bulbs in a traffic signal.  Following his accident, George received 180 days of “injury-with pay leave” from the City pursuant to the Birmingham Pension Act.  When the leave expired, the City continued to pay George’s medical and disability expenses and 70% of his monthly salary as extraordinary disability benefits (EOD) pursuant to the Birmingham Pension Act.  


In 2004, George sued the City claiming benefits in addition to his EOD benefits.  At trial, the threshold issue was whether the City, which is governed by the Birmingham Pension Act, is subject to the Alabama Workers’ Compensation Act.  The trial court held that it was.  Appeal was made to the Alabama Court of Civil Appeals which affirmed the trial court’s judgment.  The Alabama Supreme granted certiorari review.  


The Court stated:

“§25-5-57(c).  Ala. Code 1975.  Pursuant to this provision, the trial court allowed a setoff of the amount due under the Act for the funds the City had paid George as “injury-with-pay leave” and for its payment of medical and disability expenses, but it denied a setoff fro the EOD benefits the City had paid, because the City had provided only one-half of the funds that constituted those benefits.  The other one-half had come from employee contributions”


Initially, the Court of Civil Appeals affirmed the trial court’s judgment.  However, upon a rehearing, it withdrew its opinion and substituted a new one.  In its new opinion, the Court of Civil Appeals held that an employer that provides a portion of the benefits under a disability plan is entitled to a setoff from liability under the Act equal to the percentage of its contribution to the plan.  


The Alabama Supreme Court granted certiorari review of the Court of Civil Appeals opinion. Upon review, the Alabama Supreme Court stated that the issue at hand presented a material question of first impression.  Specifically, whether Ala. Code §25-5-57(c)(1) entitles employers to a deduction from the benefits it is required to pay under the Act, in whole or pro rata, from other benefits paid to an injured employee from a plan only partially funded by the employer.  













In affirming the decision of the trial court, the Alabama Supreme Court first examined §25-5-57(c) (1).  The Supreme Court found that the language of the statute suggested that the legislature intended to do substantial justice to both the employer and employee without providing a windfall or imposing a penalty on either side when employer-funded compensation is available outside the Act.  The Court also found that the Act encourages employees to find plans similar to the one that provided the EOD benefits in this case so that they are not compelled to look exclusively to workers’ compensation benefits.  The Court stated:

“Because it is clear from the plain language and context of §25-5-57(c)(1) that the legislature intended to provide a setoff to the extent an employer provides disability benefits outside the framework of the Act, and only to that extent, the Court of Civil Appeals did not err in granting the City a setoff in proportion to the extent to which it funded the plan and provided the EOD benefits.”


The Court reasoned that this would insure that the City would not be forced to provide duplicate compensation to employees and that employees injured in the line and scope of employment would receive additional benefits provided by their contributions to disability plans.

II.
UTILIZATION REVIEW; CONTEMPT


On February 15, 2008, the Court of Civil Appeals released its opinion in the case of James River Corporation v. Bolton.  According to the facts of the case, the employee, Larry Bolton, filed a complaint for worker’s compensation benefits.  Specifically, he claimed that he sustained a back injury on or about September 4, 1991, while working in the line and scope of his employment for James River Corporation (JRC).  The parties subsequently entered into a settlement agreement, which the trial court approved, on May 19, 1995.  According to the judgment, it was acknowledged by the parties that Bolton had suffered an injury to his back that rendered him permanently and totally disabled, and it provided for a lump-sum payment of workers’ compensation benefits.  The settlement agreement also provided that Bolton was “entitled to receive those authorized medical benefits as are due him under the Workers’ Compensation Act.”  In October of 1995, Bolton filed a petition to enforce the May 19, 1995 agreement and require JRC to pay his medical bills.  Bolton also made a claim for an attorney’s fee.  JRC opposed the petition, citing two reports following utilization review to determine that the chiropractic treatment Bolton was receiving was not necessary and proper.  The trial court entered a judgment in which it found that Bolton was entitled to receive the chiropractic treatment and ordered JRC to pay for the treatment.  The trial court denied the award of attorney’s fees to Bolton.


In 2005, JRC, as part of the utilization-review process, submitted Bolton’s medical records to Dr. Theodore Parson for peer review in order to evaluate whether Bolton’s on-going medical treatment was reasonable and necessary.  At that time, Bolton had moved from Alabama and was living in Texas.  Dr. Parsons ultimately concluded that the medical treatment provided to Bolton was not reasonable and necessary.  On December 21, 2005, Sedgwick Claim Management Services (Sedgwick) a workers’ compensation claims adjuster employed by JRC, notified two of Bolton’s treating physicians that only two medications and an exercise program would be authorized for Bolton.  Sedgwick gave no reason for the denial of coverage for the other treatment.


On February 14, 2006, Bolton filed a second petition to enforce the workers’ compensation judgment. In his petition, Bolton alleged that the action taken by Sedgwick limiting his medication and treatment was taken “without legal and medical justification.”  On August 9, 2006, the trial court held a hearing during which it considered all of the evidence.  After the hearing, the trial court entered an Order finding the restrictions placed on Bolton’s treatment to be unreasonable.  The trial court also found that the treatment plan recommended by Bolton’s treating physician was medically necessary and Bolton was entitled to receive the treatment recommended by the physicians.  In addition, the court ordered JRC to reimburse Bolton for all medications and treatments for which he had paid since December 2005.  The trial court further found that JRC had “willfully and contumaciously failed to comply” with the previous judgment of the court.  On that basis, it ordered JRC to pay reasonable attorney’s fees.  That fee was later determined to be $7,760.  JRC appealed.


In reversing the decision of the trial court, the Court of Civil Appeals noted that an employer is responsible for the necessary and reasonable medical expenses for an injured employee.  If however, an employee questions the necessity and reasonableness of an employee’s medical treatment, the employer may seek to review the employee’s medical treatment following a process established by the Alabama Department of Industrial Relations.  Specifically, Alabama Administrative Code §40-5-5 provides that an employer may review an employee’s medical treatment.  This section sets forth a utilization review process.  In the case at bar, the trial court found that JRC had violated this process by failing to notify Bolton and his attending physicians of the reasons for the denial of his medical treatment.  The trial court also found that JRC had failed to notify Bolton of his appeal rights.  In reversing the decision of the trial court, the Court of Appeals stated:

“Unlike the rules governing precertification review that require a written response containing specific elements upon denial of treatment....the rules governing utilization review, although they perhaps should, do not provide for the mandatory inclusion of specific language in a notification to refuse treatment.”


The Court of Appeals also felt that the burden was on the medical provider to appeal such a determination, not the employee.  Thus, the Court reversed the trial court’s order of contempt and stated that the rules governing the utilization review process need not be “revisited.”

III.
PENALTY PROVISION; IDIOPATHIC FALL


On February 29, 2008, the Alabama Court of Civil Appeals released its opinion in the case of Goodyear Tire and Rubber Co., v. Muilenburg.  Muilenburg was employed by Goodyear and operated a “wigwag.”  This is a machine that folds processed sheets of rubber onto a metal pallet or “skid.”  Muilenburg’s work duties included transporting skids on an electric truck to and from the wigwag.  When transporting a skid, Muilenburg controlled the electric truck by manually engaging buttons on the truck as he walked beside it.  According to Muilenburg, he was transporting an empty skid to the wigwag when he “tripped and fell” fracturing his left tibia and left fibula.  Muilenburg testified at trial that he was “not certain” how the accident happened.  He attributed his inability to recall how the accident happened to the pain he had experienced upon falling.  There were no witnesses to the accident.  


Following Muilenburg’s accident, Goodyear issued an “associate report of incident.”  The associate report stated that the area where Muilenburg fell was clean and free of debris, water and obstructions.  Evidence presented showed that the report was prepared more than 10 hours following the accident.  


At the hospital, Muilenburg told the physicians that he was injured when he “tripped over his foot and twisted his left leg inward.”  Dr. Hartzog testified at trial that fractures of the type that Muilenburg suffered are typically associated with a twisting motion of the leg.  Dr. Hartzog gave the opinion that Muilenburg’s fractures could have been caused by tripping or slipping on a surface that is greasy or uneven due to “built-up rubber.”  


Evidence was presented that the treads of Muilenburg’s work shoes were caked with built-up rubber.  In addition, the area where Muilenburg slipped may have had a slippery substance called “slurry” on it or stray rubber pellets.  


The trial court held that Muilenburg was injured in the line and scope of his employment.  It awarded benefits accordingly and, in addition, assessed a 15% penalty against Goodyear for unpaid compensation.  Goodyear appealed.  


The first issue on appeal was Goodyear’s argument that Muilenburg’s accident did not “arise out of” his employment.  In affirming that part of the trial court’s decision, the Court of Civil Appeals stated:

“An injury to an employee arises in the course of his employment when it occurs within the period of his employment, at a place where he may reasonably be and while he is reasonably fulfilling the duties of his employment or engaged in doing something incident to it.”

In the case at bar, the Court of Civil Appeals felt that circumstantial evidence supported the trial court’s finding that a work condition caused Muilenburg’s accident.  Specifically, the Court stated:

“There was evidence of potentially hazardous working conditions to which the trial court could have rationally connected Muilenburg’s accident.”  


The second issue on appeal was the 15% penalty assessed by the trial court against Goodyear.  The Court of Civil Appeals, in reversing the decision of the trial court on this issue, cited to Ala. Code §25-5-59(b) which states:

“That if any installment of a workers’ compensation payment is not made within 30 days after it becomes due, without good cause, a 15% penalty shall be assessed.” (Emphasis added)


The Court stated “good cause exists when there is a good faith dispute as to the employer’s liability to its employee.”  In the case at bar, the court felt that a good faith dispute existed as to Goodyear’s liability to Muilenburg.  Thus, the Court of Civil Appeals reversed the trial court’s imposition of the 15% penalty on Goodyear.

IV.
PENALTY PROVISION


On March 14, 2008, the Alabama Court of Civil Appeals released its opinion in the case of BFI Waste Services, LLC., v. Pullman.  The employee, Michael Pullman, was awarded workers’ compensation benefits by the trial court.  The trial court ordered that BFI pay Pullman a lump sum of past due benefits as well as future permanent partial disability benefits. Pullman filed a motion with the court alleging that BFI failed or refused to make the payments as ordered.  The trial court ultimately imposed a 15% penalty on the past due amount of benefits owed to Pullman.  In addition, the court stated that a $1,000 per day penalty would be added to the compensation for everyday the payments were not made.  The employer appealed.


In reversing the decision of the trial court, the Court of Civil Appeals first cited to Ala. Code §25-5-52.  That section states that no employee shall have a right to any other form, method or amount of compensation for workers’ compensation benefits.  The Court then cited to §25-5-59(b) which provides a 15% penalty against an employer for failure to pay, without good cause, an installment of workers’ compensation benefits within 30 days of the installment becoming due.  The Court of Civil Appeals disagreed with the imposition of the $1,000 per day penalty levied by the trial court.  The Court of Civil Appeals stated:

“Because the legislature has thoroughly addressed the appropriate remedy for late payments or non-payment, the Court’s have no authority to fashion substitute or additional remedies.”


The Court of Civil Appeals held that the $1,000 per day penalty was not authorized by the Alabama Workers’ Compensation Act.  In addition, the court felt that the trial court’s imposition of the 15% penalty was not supported by the facts of the case.  Specifically, the court did not feel that the employer failed to make timely payments “without good cause.”  Based on the foregoing, the Court of Civil Appeals reversed the decision of the trial court.


I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call.  

For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.robertsasscociates.net/publications.  Also, if you would like to receive these updates via email, please send an email to sroberts@robertsassociates.net.
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ROBERTS & ASSOCIATES, P.C.






Scott M. Roberts
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