 SEQ CHAPTER \h \r 1Law Offices

ROBERTS & FISH, P.C.

______________



Lakeshore Park Plaza - Suite 205

2204 Lakeshore Drive

Birmingham, Alabama 35209



Scott M. Roberts*

Telephone (205)870-8611

Michael I. Fish
Sender’s E-Mail Address:
Fax (205)870-8688

Perry G. Jackson
 sroberts@rfpc.net 


Kris D. Burbank





web address



WWW.RFPC.NET

Office Administrator



Teresa Hullett

* Also Licensed in Tennessee











March 19, 2007


ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE
PLAINTIFF’S FILING OF MOTION TO COMPEL MEDICAL BENEFITS


The Alabama Court of Civil Appeals released a very important case on March 9, 2007.  That case is styled Ex parte Publix Super Markets, Inc.,(Lukich v. Publix Super Markets).  According to the facts of that case, Lukich was employed by Publix.  In August of 2005 she went to the hospital complaining of back pain.  She specifically told the attending physician, Dr. Leah Daggett, that she had picked up a box of bottled water while at work 3 ½ weeks earlier and had noticed pain immediately radiating around her lower rib cage.  On September 1, 2005, Dr. Daggett wrote a letter to the employer.  In that letter, the doctor briefly recounted Lukich’s condition and the fact that she was injured in the line and scope of her employment (according to Lukich’s statement to the doctor).  In February of 2005, the employer wrote to Lukich denying her claim as not being work related.


Lukich filed a lawsuit for workers’ compensation benefits.  The employer answered the complaint and denied all allegations.  During the pendency of the lawsuit, the plaintiff filed a “Motion to Compel Medical Treatment.”  A hearing was held by the trial court in which neither party introduced any evidence or called any witnesses.  The trial court entered an order granting the Motion to Compel Surgery.  The employer filed a Petition for Writ of Mandamus to the Alabama Court of Civil Appeals.  


In granting the Writ of Mandamus, the Court of Civil Appeals stated:

“we have not found, and the employee has not directed our attention to, any part of the Act that authorizes a Circuit Court with jurisdiction over a controversy regarding the necessity of medical benefits to decide, on a motion of the employee filed before a trial and a determination on the merits, that the employer is compelled to provide medical or surgical treatment to the employee.”  

The court noted that nothing in the Workers’ Compensation Act allowed a plaintiff to file such a motion.  


The court stated that the Rules of Civil Procedure governed “motions to compel.”  According to the rules, the only “motion to compel” contemplated by the Rules of Civil Procedure involved discovery motions.  The court went on to state that the rule had no application to this case at bar.  


The Court of Civil Appeals held that the plaintiff’s Motion to Compel Medical Benefits should be construed as a motion for judgment on the merits that the employee was entitled to such benefits.  The court noted that the Alabama Rules of Civil Procedure only recognize two such motions; a motion for judgment on the pleadings and a motion for summary judgment.  In a motion for judgment on the pleadings, the court may enter a judgment when the allegations in the complaint and the averments in the answer show that no genuine issue of material fact exists and that the movant is entitled to a judgment as a matter of law.  In a motion for summary judgment, a trial court may only enter a judgment when the pleadings and other evidentiary material show that there is no genuine issue of material fact and that the moving party is entitled to judgment as a matter of law.  The court stated that its review of the record revealed that the trial court in this case did not rely on either of those rules.  A genuine issue of material fact existed since the employer denied that the employee sustained a work related injury.


The court went on to state:

“While the law encourages employers to provide medical benefits voluntarily, nothing in the law requires employers to furnish medical benefits to an employee based on the mere allegation that the employee requires medical treatment because of a work related injury.  The employee bears the burden of proving each and every fact prerequisite to a recovery of medical expenses, including the essential threshold fact that he or she sustained a work related injury that necessitated the medical or surgical treatment obtained.”


This is obviously a very important case that will offer great benefit to employers.  As many of you know, plaintiff attorneys frequently file “Motion to Compel Medical Treatment” with nothing more than an allegation that a doctor wants to perform surgery.  This case seems to make those types of motions improper.  It is good to see that our new, conservative Court of Civil Appeals is strictly construing Alabama’s Workers’ Compensation Law.

I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call.  

If anyone would like our firm to speak to your organization about any aspect of Alabama=s Workers= Compensation Law, please feel free to call or send an email to the address listed above. There is no charge for this service.

For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.rfpc.net/publications.  Also, if you would like to receive these updates via email, please send an email to sroberts@rfpc.net.
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