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	June 18, 2007



ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE
I.
SET-OFF OF COMPENSATION BENEFITS FOR EMPLOYER PAID DISABILITY PLAN

On May 11, 2007, the Alabama Court of Civil Appeals released its opinion in the case of City of Birmingham v. George.  According to the facts of the case, George sued the City of Birmingham on December 1, 2004 seeking workers’ compensation benefits.  In its Answer to the Complaint, the City of Birmingham alleged that it was not subject to Alabama’s Workers’ Compensation Act pursuant to Ala. Code §25-5-13(b).  That section states:

The Act “shall not apply to any city...which has a population of 250,000 or more according to the last or any subsequent decennial Federal census....”

At trial it was undisputed that the City’s population was less than 250,000 as of the most recent census taken in 2000.  The trial court entered a judgment concluding that the City was subject to Alabama’s Workers’ Compensation Act.  The court also determined that George was permanently and totally disabled.


On August 25, 2005, the City filed a Motion to Alter, Amend or Vacate the judgment.  The trial court granted the motion insofar as it requested a set off of workers’ compensation benefits for George’s past and future medical expenses paid by the City and for temporary-injury leave paid to George by the City.  All other aspects of the City’s motion were denied.


On appeal, the City argued that it was entitled to a set off of workers’ compensation benefits for “Extraordinary Disability” payments made to George.  Specifically, the City argued that it was entitled to a set off pursuant to Ala. Code §25-5-57(c).  That sections states:

“(c) 
Setoff for other recovery.  In calculating the amount of workers’ compensation due:

(1)
The employer may reduce or accept an assignment from an employee of the amount of benefits paid pursuant to a disability plan, retirement plan, or other plan providing for sick pay by the amount of compensation paid, if and only if the employer provided the benefits or paid for the plan or plans providing the benefits deducted.”


The Court of Civil Appeals noted that the trial court awarded the City a set off for George’s past and future medical expenses paid by the City and for “Paid Injury Leave” benefits paid to George by the City.  The evidence showed that the “Paid Injury Leave” was completely funded by the City.  The court stated that, according to the above referenced section, an employer is permitted to claim a set off for benefits paid pursuant to a disability plan “if and only if the employer provided the benefits or paid for the plan or plans providing the benefits deducted.”  The court felt that this section was intended to prevent an employer from paying duplicate benefits to an employee for the same disability.  The Court of Civil Appeals stated:

“Accordingly, the City is entitled to receive a set off against its workers’ compensation liability equal of 50% of the ‘Extraordinary Disability’ payments made to George.”

Thus, the Court of Civil Appeals affirmed that part of the trial court’s judgment.

II.
SCHEDULED INJURY


On May 11, 2007, the Alabama Court of Civil Appeals released its opinion in the case of General Electric Company v. Baggett.  The facts reveal that on August 29, 2003, Baggett sued his employer, General Electric, seeking workers’ compensation benefits for injuries to his left ankle and left knee suffered on April 2, 2001. According to the facts, Baggett was 58 years old at the time of trial in 2005. He worked for General Electric from 1971 to 2001 as a punch-cross operator, a quality-control inspector, and assembly-line worker, a repairman and a warehouse worker.  Baggett fell at work while loading refrigerators onto a railroad car.  As a result of the accident, Baggett fractured his left ankle and tore cartilage in his left knee.  


Baggett returned to work without restriction on September 17, 2001.  However, shortly after returning to work, Baggett began to experience swelling in his left knee.  He continued to work, but could not perform his job duties without assistance from co-workers.  In December of 2001, Baggett accepted an early retirement from General Electric.


In January of 2003, Baggett underwent an additional surgery on his left knee to repair torn cartilage.  However, his knee continued to deteriorate.  Another surgery was performed in February of 2004 by Dr. John Higginbotham.  Dr. Higginbotham recommended a total knee replacement.  He also was of the opinion that Baggett reached maximum medical improvement on May 14, 2004.  


A functional capacities evaluation (FCE) was performed in March of 2005.  According to the FCE, Baggett had an 80% impairment rating to the body as a whole.  At trial, Baggett testified that he could only walk with the aid of a cane “90% of the time.”  He also complained of constant pain.  


A trial was held on March 29 - 30, 2005.  On October 21, 2005, the trial court entered a judgment finding Baggett to be permanently and totally disabled.  General Electric appealed.


On appeal, GE argued that the trial court erred in treating Baggett’s left leg injury as an injury to the body as a whole instead of as an injury to a scheduled member.  The Court of Civil Appeals cited Ala. Code §25-5-57(a) (3) which provides a compensation schedule for injuries to certain body parts.  For the loss of a leg, the schedule allows an employee to receive 200 weeks of compensation.  


In reversing the decision of the trial court, the Court of Civil Appeals cited to the Alabama Supreme Court case of Ex parte Drummond Co., 837 So.2d 831 (Ala.2002).  In that case, the Alabama Supreme Court restated the test for determining whether an injury to a scheduled member should be treated as an injury to the body as a whole.  Specifically, the Supreme Court stated:

“If the effects of the loss of the member extend to other parts of the body and interfere with their efficiency, the scheduled allowance for the loss member is not exclusive.”


In the instant case, the trial court felt that Baggett’s injury did extend to other parts of his body, including his right knee.  The trial court also felt that Baggett’s level of pain warranted a deviation from the schedule.  The trial court stated that Baggett’s chronic pain was due to his on-the-job injury and felt that he met the test for a permanent and total disability award under Alabama’s Workers’ Compensation law. 


The Court of Civil Appeals disagreed with the trial court and held as follows:

“However, any effects of the injury to Baggett’s left knee that may have extended to his right knee would not remove his injury from the schedule because the ‘loss’ of two legs is itself a scheduled injury.”

The Appeals Court stated that the fact that the FCE assigned restrictions to Baggett that would apply to the entire body did not necessarily mean that his injury should be compensated outside the schedule.  The court went on to state:

“Work restrictions that in some way touch upon the whole body do not necessarily mean that the injury will be treated as an injury to the body as a whole.”

The court stated that debilitating pain may be a basis for compensating an injury outside the schedule.  On this issue, the court went on to state:

“However, the record does not contain substantial evidence that Baggett experiences debilitating pain that, by itself, causes a disability to the body as a whole.”

Thus, the Court of Civil Appeals held that sufficient evidence was not presented that would allow Baggett’s injuries to be compensated outside the schedule provided in Alabama’s Workers’ Compensation Act.  


I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call.  

For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.rfpc.net/publications.  Also, if you would like to receive these updates via email, please send an email to sroberts@rfpc.net.
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