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	January 28, 2010



ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE
I.
SPECIAL EMPLOYEE


On January 8, 2010, the Alabama Supreme Court released its opinion in the case of G. Ub. MK Constructors v. Garner, (GUB).  According to the facts of the case, GUB is a joint venture composed of three companies.  It was formed in 1991 at the insistence of the Tennessee Valley Authority (TVA).  GUB contracted with TVA “for the performance of modifications and supplemental maintenance work at TVA Fossil and Hydro-plants and possibly at other TVA- controlled facilities.”  According to the contract, GUB’s principle work was to employ and manage labor necessary for the completion of modifications and maintenance at TVA facilities.  GUB was also to provide support personnel.  Pursuant to the agreement, TVA was solely responsible for the acts or omissions of such personnel during their work assignment.


On April 22, 2002, Leslie accepted employment with GUB as a “deck hand laborer.”  Leslie performed work at TVA’s Widows Creek Fossil plant (“the plant”). He was referred by a labor union for GUB to work at the TVA facility.  Specifically, Leslie was to be “staff augmentation” for TVA pursuant to the contract.  


On March 16, 2003, Leslie was working with Wendell Garner, a regular TVA employee.  In the course of performing their assigned duties, Garner was injured when Leslie drove a TVA owned vehicle over his legs.  Subsequently, Garner received payments for lost wages and medical expenses from the U.S. Department of Labor Office of Workers’ Compensation Programs.


On February 7, 2005, Garner sued GUB and Leslie.  In his lawsuit, Leslie made a single claim of negligence against the defendants.  GUB and Leslie filed an Answer to the Complaint and asserted an affirmative defense that Garner’s claims were “barred by the provisions of the Alabama Workers’ Compensation Act...”  


The case was tried to a jury.  At the close of all of the evidence, the defendants moved for a judgment as a matter of law (“JML”).  Specifically, the defendants argued that the TVA was Leslie’s “special employer” and thus, the plaintiff’s negligence claim was barred by the exclusivity provisions of the Workers’ Compensation Act.  The trial court denied the defendants’ motions.  


The trial court submitted the case to the jury pursuant to a special Interrogatory on the employment issue.  In its answer to the special Interrogatory, the jury found that Leslie was not the “special employee of TVA on March 16, 2003.”  The jury awarded Garner $525,000 in damages.


In reversing the decision of the trial court, the Alabama Supreme Court discussed the test for establishing a special employer’s right to rely on the exclusivity provisions of the workers’ compensation act.  The court stated this test in Terry v. Read Steel Products, 430 So.2d 862 (Ala. 1983).  That case held that when a general employer lends an employee to a special employer, the special employer becomes liable for workers’ compensation only if:



(a)
The employee has made an expressed or implied contract of hire with the special employer;





(b)
The work being done is that of a special employer; and





(c)
The special employer has the right to control the details of the work.


“When all three of the above conditions are satisfied in relation to both employers, both employers are liable for workmen’s (sic) compensation.”


In support of their motion for a judgment as a matter of law, Leslie and GUB had to produce substantial evidence indicating (1) that an employment agreement, either express or implied, existed between Leslie and the TVA, (2) that the work Leslie was performing the night of the accident was essentially the work of the TVA, and (3) that TVA had the right to control the details of Leslie’s work.


The Alabama Supreme Court felt that the evidence in this case clearly established that Leslie’s work was that of the TVA and that the TVA had the right to control his work. The court stated that the dispositive issue was whether there was substantial evidence that Leslie impliedly consented to a contract of hire with the TVA.  The court held that Leslie had an implied contract of hire with the TVA and was thus its “special employee.”  The court reasoned that GUB’s principle work was to augment the TVA’s work force.  The TVA also provided all tools and equipment for Leslie, directed his work and paid his workers’ compensation insurance.  The court noted that Leslie had worked at the TVA’s facility for approximately 11 months at the time of Garner’s accident.  Based upon these factors, the court held that Leslie had an implied contract for hire with the TVA and was thus its “special employee.”  As such, Garner’s negligence claim against Leslie and GUB were barred because Leslie was a special employee of the TVA at the time of the accident.


I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call. 


For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.robertsasscociates.net/publications.  Scott M. Roberts’ profile is also available at www.linkedin.com/in/ScottMRoberts . If you would like to receive these updates via email, please send an email to sroberts@robertsassociates.net.  
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