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January 9, 2009


ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE
I.
SCHEDULED INJURY


On December 12, 2008, the Alabama Court of Civil Appeals released its opinion in the case of Child Day Care Association v. Christesen.  


According to the facts of the case, Victoria Christesen injured her right ankle in an accident while working for CDCA in August of 2002.  An MRI of the right ankle revealed a rupture of the posterior tibial tendon. In January 2003, Dr. William Crotwell, an orthopedic surgeon, performed surgery to repair the ruptured tendon. Following the surgery, Dr. Crotwell referred Christesen to physical therapy.  While participating in physical therapy in July of 2003, Christesen ruptured the quadriceps tendon in her left knee.  Dr. Crotwell subsequently performed surgery to repair the ruptured tendon in Christesen’s left knee.


In February 2004, Christesen sued her employer seeking workers’ compensation benefits.  Trial was held in June of 2007.  The trial court determined that Christesen was permanently and totally disabled.  CDCA appealed the decision.


The sole issue considered on appeal was whether the trial court erred by awarding benefits to Christesen for an injury to the body as a whole instead of for an injury to a scheduled member pursuant to §25-5-57(a)(3) of the Alabama Workers’ Compensation Act.  


In affirming the decision of the trial court, the Court of Civil Appeals cited to the Alabama Supreme Court holding in Ex parte Drummond Co. 837 So.2d 831 (Ala. 2002).  In that case, the Alabama Supreme Court stated:

“If the effects of the loss of the member extend to other parts of the body and interfere with their efficiency, the schedule allowance for the loss member is not exclusive.”


In the case at bar, the trial court determined that the effects of the injury to Christesen’s left knee and right ankle extended to her back.  The Court of Civil Appeals cited evidence in the record in which Christesen testified that her mobility was effected by her injuries and she experienced pain in her back.  Her treating physician testified that the pain in her back was caused by Christesen’s “mal-alignment, imbalance and mechanical shifting” following surgery.  The Court of Civil Appeals held:

“That evidence constitutes substantial evidence indicating that the effects in Christesen’s ankle and knee injuries extend to her back and interfere with the efficiency.”


Thus, the Court of Civil Appeals held that the trial court did not err by awarding benefits for an injury to the body as a whole rather than treating this case as one involving scheduled injuries.  The Court of Civil Appeals noted that the trial court also awarded benefits to Christesen to the body as a whole because of her complaints of debilitating pain.

II.
SCHEDULED INJURY


On December 19, 2008, the Alabama Court of Civil Appeals released its opinion in the case of Solomon Motor Co. v. Dean.  The underlying facts reveal that in June of 2005, the employee, Ernest Dean, sued his employer claiming that on or about July 16, 2003, while working as a master mechanic and transmission specialist he suffered an injury to his right knee and leg when he accidently fell on an air hose.  The plaintiff claimed that he was permanently and totally disabled.  


After hearing evidence, the trial court determined that the employee was permanently and totally disabled.  However, the trial court set a subsequent hearing to determine whether the employee’s compensation should be limited to the schedule.  The court subsequently held that hearing and determined that the employee was permanently and totally disabled and awarded non-scheduled compensation benefits based upon a permanent and total disability.  The defendant appealed the court’s decision.


In reversing the decision of the trial court, the Court of Civil Appeals explained that while a knee injury is generally treated as a injury to the leg, such injury may be compensated outside the schedule if the employee can demonstrate that the normal effective functioning of another part of his body has been hindered or impeded due to the loss of the member.  In the case at bar, the court cited evidence that Dean had suffered degenerative joint disease in his knees as early as 1991.  At the time of trial, he was taking over-the-counter pain medication for his knee pain.  The Court of Civil Appeals held that the evidence was insufficient to remove the plaintiff’s knee injury from the schedule of compensation.


As a basis for its decision, the Court of Civil Appeals noted that the loss of the left knee would still be within the scheduled as it provides for the loss of multiple members.  The Court also pointed out that the plaintiff’s back pain was not permanent, which is a requirement to take the case outside of the schedule.  The evidence also indicated that the normal effective functioning of the plaintiff’s back was “hindered or impeded” only by a degenerative process and not by the right knee injury.


Thus, the Court of Civil Appeals reversed the decision of the trial court awarding permanently and total disability benefits to the plaintiff.

III.
OCCUPATIONAL DISEASE; NON-ACCIDENTAL ILLNESS


On January 19, 2008, the Alabama Court of Civil Appeals released its opinion in the case of Greater Mobile Chrysler-Jeep, Inc., v. Atterberry.  The facts revealed that Charles Atterberry worked as an automobile detailer for Greater Mobile Chrysler-Jeep, Inc. (“the employer”) from April 2005 until February 18, 2007.  On that date, the employee was hospitalized suffering from severe respiratory distress.  During the time that Atterberry worked for the employer, he used several detergents and cleaning products containing toxic chemicals, including sulfuric acid, hydrofluoric acid and various other chemicals.  Atterberry was hospitalized for approximately 3 months and at one point, was in intensive-care unit. After being released from the hospital, Atterberry continued to suffer from low-blood oxygen levels, requiring the use of oxygen and restricting Atterberry’s activities because of his inability to endure exertion without suffering difficulty breathing.


Atterberry sued his employer claiming he was disabled because of the contraction of an occupational disease or as a result of a non-accidental injury caused by a gradual deterioration in his condition due to his exposure to hazardous chemicals in his employment.


At the time of the trial, Atterberry had not yet reached maximum medical improvement, so the only issue before the trial court was whether Atterberry’s illness was compensable under the Workers’ Compensation Act.  If it was determined that his illness was compensable under the Act, the court would then decide the amount of temporary total disability benefits due.


The trial court determined, based on what it described as clear and convincing evidence, that Atterberry had injured himself, had suffered a non-accidental injury, and had contracted an illness.  The trial court concluded that Atterberry’s illness was compensable.  Because he had not reached MMI, the trial court awarded the plaintiff TTD benefits and costs in the amount of $1,783.92.  The defendant appealed the trial court’s ruling.


In reversing the decision of the trial court, the Court of Civil Appeals noted that legal and medical causation in cases involving accumulative-physical stress or gradual-deterioration injury must be established by “clear and convincing evidence.”  The Court of Appeals cited the testimony of Dr. Randy Dotson, a pulmonologist, who testified that the chemicals that Atterberry was using were toxic and that, if aerosolized, can get into the lungs.  The doctor, however, could not specify the disease that Atterberry suffered from because no biopsy had been performed.


In contrast, the employer retained the services of Dr. Jay Allen Cooper, who testified that Atterberry’s exposure to chemicals would not have caused his lung disease.  Dr. Cooper opined that Atterberry’s problems were related to pneumonia.  


The Court of Appeals stated that in order for the plaintiff to prevail on his claim for disability as a result of an occupational disease, he had to show that he was at an increased risk of contracting the disease as result of exposure in his employment or that he was exposed to a peculiar hazard in his employment in a manner substantially different than employed persons, in general, are exposed. The Court of Civil Appeals held that Atterberry failed to prove that the chemicals to which he was exposed created an increased risk that he would suffer from a lung condition.  The Court of Civil Appeals went on to state:

“The evidence, when viewed in its entirety, cannot be said to create a firm conviction that Atterberry’s exposure to the chemicals used in the detergents and solvents at the employer’s garage was materially in excess of that exposure to those same chemicals others faced in their everyday lives.”

Thus, the Court of Civil Appeals reversed the trial court’s determination that the plaintiff’s non-accidental illness or occupational disease was compensable.


I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call.  

For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.robertsasscociates.net/publications.  Also, if you would like to receive these updates via email, please send an email to sroberts@robertsassociates.net.
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