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January 4, 2007


ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE
I.
MEDICAL BENEFITS; EMPLOYER’S CHOICE OF PHARMACY


On December 8, 2006, the Alabama Court of Civil Appeals released its opinion in the case of Davis Plumbing Company, Inc., v. Burns.  According to the facts of the case, 
Burns sued his employer, Davis Plumbing, for workers’ compensation benefits.  Burns alleged that he had sustained an injury as a result of a work related accident.  Burns and Davis Plumbing subsequently entered into a settlement agreement which was approved by the trial court on November 18, 2005.  In the agreement, Burns was deemed to be permanently and totally disabled.  In addition, Burns would receive certain compensation for his disability including future medical and vocational benefits.  


On January 24, 2006, Burns filed a “Motion for Declaratory Judgment” against Davis Plumbing.  In his motion, Burns asserted that he was using a certain prescription company (Innoviant Pharmacy) to fill prescriptions for medicines relating to his work related disability.  In the motion, Burns claimed that since December 27, 2005, Davis Plumbing refused to pay for these medicines obtained through Innoviant Pharmacy.  Burns claimed that Davis Plumbing did not pay for the prescriptions because they wanted to use a pharmacy other than Innoviant Pharmacy.  


Following a hearing on the matter, the trial court entered an order granting Burns’ Motion for a Declaratory Judgment and allowing Davis to use Innoviant for his prescriptions.  Davis Plumbing appealed.  


On appeal, Davis Plumbing argued that the trial court erred by concluding that Burns had the right to use the pharmacy of his choice to obtain his workers’ compensation prescription medicines.  The Court of Appeals noted that the Alabama Workers’ Compensation Act does not specifically address who has the authority in a workers’ compensation case to select the pharmacy to be used by the employee receiving workers’ compensation benefits.  The Court also cited §25-5-77(a) which states, among other things:

“that an employer of an injured worker shall timely pay for that workers ‘reasonably necessary medical and surgical treatment and attention, physical rehabilitation, medicine and medical and surgical supplies....as the result of an accident arising out of and in the course of employment.’  That duty to pay is accompanied under the Act by a corresponding power in the employer to exercise ‘considerable control’ over the medical care for which it must pay.” 


On appeal Davis Plumbing argued that the “considerable control” granted the employer by the Act includes the employer’s authority to select which pharmacy the injured employee must use.  The Court of Appeals disagreed and stated that the Act does not grant the employer the authority to select which pharmacy an employee receiving workers’ compensation benefits must use.  


In affirming the decision of the trial court, the Court of Civil Appeals went on to state:

“Davis Plumbing essentially asked this court to construe the Act to establish an expressed right in favor of the employer that is not expressly granted in the Act.”

The Court of Civil Appeals noted that the Alabama legislature expressly granted the employer certain rights regarding selection of physicians and surgeons, but not pharmacies.  The Court explained that the Act, being remedial in nature, “should be given liberal construction to accomplish the beneficent purposes, and all reasonable doubts must be resolved in favor of the employee.”  The Court of Appeals invited the Alabama Legislature to change the Act regarding choice of pharmacy in Alabama Workers’ Compensation cases.


This case illustrates yet another item that needs to be addressed in any settlement and petition that is court approved regarding a workers’ compensation case.  In addition to specifically providing for the authorized physician to be used by the injured employee, the settlement petition should also mention any particular pharmacy that the employer wants to use, if applicable. 

II.
WORKERS’ COMPENSATION LITIGATION; ARBITRATION CLAUSE


On December 15, 2006, the Alabama Court of Civil Appeals released its opinion in the case of Ryan’s Family Steakhouse, Inc., v. Kilpatrick.  This case was the first time the Court of Civil Appeals addressed the validity of arbitration agreements in a workers’ compensation setting.  The underlying facts show that Kilpatric was an employee of Ryan’s.  When Kilpatric applied for employment, she signed an arbitration agreement with Employment Disputes Services, Inc. (EDSI).  The arbitration agreement stated that Ryan’s and EDSI had entered into a contract to “arbitrate and resolve any and all employment related disputes between Ryan’s employees and job applicants and Ryan’s under EDSI’s program.”  The arbitration agreement also stated that “employment related disputes between Kilpatric and Ryan’s shall be resolved through arbitration.”  At the time Kilpatric signed the arbitration agreement, she received a copy of the rules and regulations governing the arbitration agreement.


On May 18, 2004, Kilpatric sued Ryan’s, seeking workers’ compensation benefits and asserting a claim of retaliatory discharge.  On June 24, 2004, Ryan’s answered Kilpatric’s complaint and began conducting discovery.


On August 20, 2004, Ryan’s filed a Motion to Stay the proceedings and to compel arbitration pursuant to the arbitration agreement between Kilpatric and EDSI.  The court subsequently denied Ryan’s Motion to Compel the Arbitration.  Ryan’s appealed.


The first issue on appeal concerned the validity of the arbitration agreement.  The Court of Civil Appeals held that since the agreement contained a “mutuality of obligation” and adequate consideration between EDSI and Kilpatric, the arbitration agreement was valid.  The Court noted that Kilpatric was given the option of selecting the set of arbitration rules and procedures in place at the time the arbitration agreement was executed.  Therefore, the court held that the arbitration agreement was valid.


The next issue addressed by the Court of Civil Appeals concerned the language of the arbitration agreement.  The court noted that the arbitration agreement did not restrict Kilpatric from filing a claim or charge with any State or Federal agency.  This language includes “state workers’ compensation commissions, where applicable.”  Since Alabama has no such commission, Kilpatric argued that the provision should be read to exclude from arbitration all workers’ compensation claims.  The court disagreed stating that words in a contract are to be given their plain and ordinary meaning.  The court stated that since the language regarding a commission did not apply in Alabama “we cannot conclude otherwise without ignoring the plain language of the arbitration agreement.”


Kilpatric next argued that the arbitration agreement was unconscionable and contrary to the Alabama Workers’ Compensation Act.  The trial court had originally held that the arbitration agreement was unconscionable.  The Court of Civil Appeals disagreed however noting that both procedural and substantive unconscionability must be proven to invalidate an arbitration agreement.  The court explained that procedural unconscionability exists when the consumer could not obtain the product from the vendor or from another vendor without agreeing to an arbitration provision.  Blue Cross Blue Shield of Alabama v. Rigas, 923 So.2d 1077 (Ala. 2005).  The court stated:

“Kilpatric has offered no evidence indicating that she lacked a meaningful choice in signing the arbitration agreement or that Ryan’s exercised overwhelming bargaining power.”


In short, Kilpatric did not demonstrate that she could not obtain similar employment with another employer without signing an arbitration agreement.  Thus the court disagreed that the arbitration agreement was unconscionable.  


The Court of Civil Appeals also rejected Kilpatric’s argument that the arbitration agreement violated public policy.  The court noted that to the extent Kilpatric claimed that the arbitration of workers’ compensation claims conflicts with the Alabama’s Workers’ Compensation Act, the Federal Arbitration Act would pre-empt contrary state law anyway.


I feel certain that the plaintiff and more specifically the trial lawyers will seek certiorari review by the Alabama Supreme Court.  As it stands now, arbitration agreements in a workers’ compensation setting are valid.  

III.
JURISDICTION; STATE OF PRINCIPLE EMPLOYMENT


On December 22, 2006, the Alabama Court of Civil Appeals released its opinion in the case of Ex parte Fluor Corporation.  In the underlying case, the employee, Ledger Morrisette, an Alabama resident, sued Fluor for workers’ compensation benefits.  In his complaint, Morrisette alleged that he had been injured in an accident while working for Fluor in Georgia.  Fluor filed a Motion to Dismiss for Lack of Subject Matter Jurisdiction since Morrisette was injured outside the State of Alabama.  Morrisette filed a response to the motion in which he acknowledged that he had worked for Fluor in North Carolina and was then transferred to Georgia.  The trial court denied the Motion to Dismiss.  Fluor filed a Petition for Writ of Mandamus.  


In granting the Writ of Mandamus, the Court of Civil Appeals first cited Ala. Code §25-5-35(b).  That section states that a trial court has subject matter jurisdiction over a workers’ compensation claim if the employee was working under a contract of hire made in Alabama in employment not principally localized in any state (emphasis added).   Fluor argued that this provision did not apply since Morrisette was principally employed in Georgia.  The Court of Civil Appeals cited to Ala. Code §25-5-35(b) which states:

“A person’s employment is principally localized in this or another state when his employer has a place of business in this or such other state and he regularly works at or from such place of business.”


According to the evidence, although Morrisette worked in North Caroline for Fluor until a few weeks before his accident, he had begun to regularly and exclusively work in Georgia at the time of his injury.  He was living in a Georgia hotel on a weekly basis at the time he was injured.  Because Fluor operated the place of business in Georgia and Morrisette regularly worked at that place of business, Morrisette’s employment was principally localized in Georgia at the time of his alleged injury.  Thus, the Court of Civil Appeals held that the Alabama Court’s lacked subject matter jurisdiction in this case.

I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call.  

If anyone would like our firm to speak to your organization about any aspect of Alabama=s Workers= Compensation Law, please feel free to call or send an email to the address listed above. There is no charge for this service.

For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.rfpc.net/publications.  Also, if you would like to receive these updates via email, please send an email to sroberts@rfpc.net.







Very truly yours,







ROBERTS & FISH, P.C.






Scott M. Roberts
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