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January 26, 2007


ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE
I.
SCHEDULED INJURY PERMANENT AND TOTAL


On January 12, 2007, the Alabama Court of Civil Appeals released its opinion in the case of Shoney’s, Inc., v. Rigsby.  According to the facts of the case, Rigsby filed suit in January of 2002 for workers’ compensation benefits.  A trial was held on May 10, 2004.  On May 31, 2005, the trial court entered a judgment awarding Rigsby workers’ compensation benefits for a permanent and total disability based on its findings that Rigsby suffered from carpal tunnel syndrome in both wrists and that her carpal tunnel syndrome was caused by her employment. 


Shoney’s appealed.  On appeal they argued three things.  Specifically, Shoneys’ argued:


1.

Rigsby injury was a cumulative-physical-stress disorder and that she did not prove by clear and convincing evidence that her injury was caused by her employment,


2.

That the trial court erred in awarding Rigsby permanent and total disability when her injury was solely to a scheduled member, her right hand and\or her right arm, and


3.

The trial court erred in determining that Rigsby was totally disabled.


The court first examined the underlying facts of Rigsby’s employment with Shoney’s.  According to the facts, Rigsby had worked for Shoney’s from 1972 until April of 2001 as a kitchen worker and manager.  Her job duties required the constant use of her hands.  She regularly worked between 55 and 60 hours per week.  


In April of 2000, Rigsby visited Dr. Palmer complaining of pain and numbness in her hands and wrists.  Dr. Palmer diagnosed Rigsby as having “trigger thumb,” carpal tunnel syndrome in her right wrist, and tendinitis in her left wrist.  Dr. Palmer treated Rigsby with cortisone injections, which did not help.  In June of 2000 Dr. Palmer performed carpal tunnel surgery on Rigsby right wrist.  Rigsby quit her jot at Shoney’s in 2001 because of the pain in her hands and wrists. 


In reversing the decision of the trial court, the Court of Civil Appeals addressed each of the issues argued on appeal by Shoney’s. Shoney’s argued that because Rigsby’s condition was a “cumulative physical stress disorder” the trial court’s judgment had to be based on “clear and convincing” evidence of medical causation.  Clear and convincing evidence is defined as:

“evidence that, when weighed against evidence in opposition, would produce in the mind of the trier of fact a firm conviction as to each essential element of the claim and a high probability as to the correctness of the conclusion.  Proof by clear and convincing evidence requires a level of proof greater than a preponderance of the evidence or of the substantial weight of the evidence, but less than beyond a reasonable doubt.” Alabama Code §25-5-81(c).  

The Court of Civil Appeals examined the record and held that it could not say, as a matter of law, that insufficient evidence was presented regarding causation.  Thus, the Court of Civil Appeals held that the case was not due to be reversed on this ground.


The Court of Civil Appeals next reviewed Shoney’s contention that the trial court erred in treating Rigsby’s injury as an unscheduled injury to the body as a whole instead of a scheduled injury under §25-5-57(a)(3).  The Court of Appeals cited to its prior holding in Masterbrand Cabinets, Inc., v Johnson (Ala.Civ.App. 2005) wherein it affirmed the trial court’s determination that an employee was permanently and totally disabled as a result of “swelling and constant throbbing pain in her hands and arms that often reached the level of an 8 on a scale of 10.”  The court noted that the relevant question was whether the pain associated with a loss member, or with a permanently injured member even when the worker avoids the use of that member to the extent he or she reasonably can do so, extends to other parts of the body and interferes with their efficiency.  In the case at bar, the Court of Civil Appeals held that the record did not reveal substantial evidence indicating that pain from Rigsby’s injuries extended to other parts of her body and interfered with their efficiency.  The court noted that Rigsby only took prescription pain medication two times per week on average and her pain was usually brought about by overuse.  Therefore, the Court of Civil Appeals held that the plaintiff failed to meet her burden of proof by “clear and convincing” evidence that she suffered a cumulative physical stress disorder.  The Court of Civil Appeals stated:

“Based on the foregoing, we conclude that the trial court erred in awarding Rigsby benefits based on an injury to the body as a whole, rather than awarding benefits based on the loss of use of scheduled members as contemplated by 

§25-5-57(a)(3).  We therefore reverse the judgment and remand the cause for the trial 

court to enter a judgment that applies that statutory provision and that otherwise is in accordance with this opinion.”


This is an important and strong case for employers on the issue of scheduled member injuries versus body as a whole determinations by trial courts.  In the past, trial courts in Alabama have awarded permanent and total disability for some employees that have carpal tunnel syndrome in only one arm.  Employers can use this case as an example to trial courts that the appellate courts hold injured employees to a high burden of proof when they are seeking workers’ compensation benefits outside the scheduled member provisions of the Alabama Workers’ Compensation Act.

II.
SUBROGATION BY MEDICAL PROVIDER


On January 12, 2007, the Alabama Court of Civil Appeals released its opinion in the case of University of South Alabama v. P. J. Lumber Co.  In December of 2003, P.J. Lumber Co., filed a complaint seeking a judgment declaring whether it owed workers’ compensation benefits to one of its employees, Grady Albert.  Albert subsequently died.  On July 12, 2004, P.J. Lumber filed a suggestion of death informing the court that Albert had died on January 25, 2004.  On March 29, 2004, P.J. Lumber filed a Motion to Dismiss its declaratory judgment action.  In its motion, P.J. Lumber alleged that no party had been substituted in Albert’s place within the six month time limit provided by the Alabama Rules of Civil Procedure.  The court ultimately granted P.J. Lumber’s motion to dismiss the case.  


On November 23, 2005, the University of South Alabama (“USA”) filed a Motion to Intervene in the action, a Complaint in Intervention, and a post judgment motion seeking reconsideration of the dismissal of the action.  In its pleadings, USA alleged that it had provided medical treatment to Albert as a result of a work related injury.  USA sought to recover $771,306.79, the value of the medical services provided to Albert.  On February 22, 2006, the court entered an Order granting USA’s Motion to Intervene in the case.


P.J. Lumber moved to dismiss USA’s claims.  Both parties filed Motions for Summary Judgment.  On May 31, 2006, the trial court entered a judgment determining that it should not have allowed USA to intervene because USA had no right to intervene in the action or to file a claim against P.J. Lumber under the Alabama Workers’ Compensation Act.  As such, the trial court granted P.J. Lumber’s summary judgment motion.  USA appealed. 


On appeal, USA argued that the trial court erred in concluding that USA could not maintain an action against P.J. Lumber under the provisions of the Act to recover amounts for the cost of medical services it had provided to Albert.  The trial court, in its judgment, cited to §25-5-81.  That section states as follows:

“In case of a dispute between employer and employee or between the dependents of a deceased employee and the employer with respect to the right to compensation under this article and Article 2, or the amount thereof, either party may submit the controversy to the circuit court of the county which would have jurisdiction of a civil action in tort between the parties...”

USA argued that 25-5-81(a), which provides a cause of action only for a dispute between the employer and employee, does not apply in the instant action because that section governs claims for “compensation.”  Under the Act, the term “compensation” is defined as:

“The money benefits paid on account of injury or death; the act specifies the term does not include the medical and surgical treatment.”

USA argued that it did not seek a determination of what compensation Albert might be due under the Act.  USA contended that it was seeking a declaration of P.J. Lumber’s liability under 

§25-5-77 which governs payment of expenses for medical and surgical treatment.


In affirming the decision of the trial court, the court noted that the Act allows an injured employee to recover payment for medical expenses pursuant to §25-5-77 even in the absence of having filed a claim for compensation.  In order for USA to prevail in this action, it would have to prove that Albert was injured in the line and scope of his employment.  The court stated:

“However, there is nothing in the Act to indicate that the legislature intended that a medical provider be allowed to stand in the shoes of the injured employee to prosecute a claim under the Act.  There is no language in §25-5-77 indicating that a medical provider has any right to maintain an independent action under the Act in the absence of an action filed by the injured employee.” (Emphasis added).

As such, the Court of Civil Appeals affirmed the decision of the trial court.

I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call.  

If anyone would like our firm to speak to your organization about any aspect of Alabama=s Workers= Compensation Law, please feel free to call or send an email to the address listed above. There is no charge for this service.

For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.rfpc.net/publications.  Also, if you would like to receive these updates via email, please send an email to sroberts@rfpc.net.
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