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September 2, 2008


ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE
I.
NOTICE


On July 25, 2008, the Alabama Supreme Court released its opinion in the case of Ex parte Singleton (D & E Investments v. Thomas Singleton).  According to the underlying facts of the case, Singleton sued his employer, Kiva Dunes, seeking to recover workers’ compensation benefits.  Singleton’s Complaint alleged that he had injured his back in a work place accident on November 8, 2003.  At trial, the evidence indicated that Singleton telephoned his supervisor on November 10, 2003, stating that he would not be able to come to work on November 14th.  Singleton stated that he could not return to work that day because he hurt his back while emptying a trash can.  As a golf cart attendant, it was one of Singleton’s job duties to empty trash cans.


Singleton’s supervisor, Mark Stillings, also testified at the trial.  He could not recall Singleton reporting the injury to him, though neither could he deny that he had been notified of the work related accident.  Stillings did admit that it was one of Singleton’s job duties to empty 55 gallon trash cans at the end of the day.  


After a trial on the issues, the court determined that Singleton was injured in the line and scope of his employment.  He was awarded permanent and total disability benefits.


Kiva Dunes appealed to the Court of Civil Appeals.  That court concluded that Kiva Dunes did not receive proper notice of Singleton’s alleged work-related injury and reversed the judgment of the trial court.  Singleton petitioned the Alabama Supreme Court for a writ of certiorari.  


The Alabama Supreme Court, in reversing the decision of the trial court, stated that the issue presented was whether the notice Singleton gave to his supervisor was sufficient under Ala. Code §25-5-78.  The court cited to its prior opinion in the case of Ex parte Brown and Root, Inc., 726 So.2d 601 (Ala. 1998).  In that case, the court noted that §25-5-78 required that an employer be given written notice of job-related injury so that the employer could “make a prompt examination, provide proper treatment and protect itself against simulated or exaggerated claims.”  The court then stated “written notice is not required if the employer had actual knowledge that the employee was injured in the line and scope of his or her employment.”


In the case at bar, the Alabama Supreme Court found it significant that Singleton’s supervisor knew that his job required him to empty a 55-gallon trash can at the end of each work day and that Singleton telephoned him to say that he had injured his back while emptying the trash can.  Finally, the court noted that where reasonable people may draw different conclusions from undisputed facts, the court would not substitute its judgment for that of the trial court.  Thus, the court concluded that the trial court’s finding that Singleton’s telephone call constituted adequate notice would put a reasonable person on notice that a work related injury had occurred.  The Alabama Supreme Court thus reversed the decision of the Alabama Court of Civil Appeals.

II.
SCHEDULED INJURY; APPORTIONMENT; LAST INJURIOUS EXPOSURE RULE


On August 1, 2008, the Alabama Court of Civil Appeals released its opinion in the case of Advantage Sales of Alabama v. Clemons.  According the underlying facts of the case, Carol Clemons sued her former employer, Advantage Sales of Alabama, Inc. (Advantage) seeking workers’ compensation benefits.  Clemons alleged that she was injured in the line and scope of her employment on June 20, 2000, February 23, 2001 and March 26, 2002 while employed by Advantage.  Clemons claimed that she injured her right shoulder on June 20, 2000, that she developed carpal tunnel syndrome in her right arm and wrist on February 23, 2001, and that she sustained injuries to her elbows on March 26, 2002.  


At the time of the June 20, 2000 and the February 23, 2001 injuries, Advantage was insured by Legion Insurance Company (Legion).  On March 28, 2002, Legion was ordered into rehabilitation by a Pennsylvania trial court.  Ultimately, Legion was declared insolvent and entered into liquidation.  As a result, the Alabama Insurance Guaranty Association (AIGA) assumed Legion’s obligations with respect to Clemons’ June 20, 2000 and February 23, 2001 claims against Advantage.  


On February 23, 2004, Clemons and Advantage entered into a settlement of all workers’ compensation claims related to the June 20, 2000 injury to her shoulder and the February 23, 2001 injury to her right arm and wrist.  According to the court’s order, future medical benefits were left open.  


On March 21, 2005, Clemons filed an Amended Complaint in which she alleged that in July of 2004, she developed carpal tunnel syndrome in both of her hands and wrists.  Clemons named Liberty Mutual Insurance (Liberty) and the PMA Insurance Group (PMA) as defendants and requested the court to determine which carrier was responsible for payment of Clemons’ workers’ compensation payments.  Both Liberty and PMA provided workers’ compensation insurance to Advantage during the time Clemons allegedly suffered her July 2004 injuries.


On June 1, 2005, Clemons again amended her complaint to add the AIGA as a defendant.  Clemons claimed that she was uncertain whether the carpal tunnel syndrome she alleged had developed on or about July 2004 was a “recurrence” of the February 2001 injury or was a new injury.


On August 23, 2005, the AIGA filed a Motion for Summary Judgment.  On October 12, 2005, PMA filed a Motion for Summary Judgment.  On January 24, 2006, the trial court entered a summary judgment in favor of the AIGA.  The court did not rule on PMA’s summary judgment motion.  


A trial ensued and the court entered a detailed final order on May 24, 2006.  In its order, the trial court found Clemons to be permanently and totally disabled as a result of her work-related injury.  The trial court apportioned the payment of compensation benefits equally between Liberty and PMA.  On June 14, 2006, Advantage appealed.  


The first issue considered by the Court of Appeals was whether the trial court erred by awarding benefits to Clemons outside the schedule set forth in Ala. Code §25-5-57(a)(3).  The court cited to the prior Alabama Supreme Court case of Ex parte Drummond 837 So.2d 831 (Ala.2002) wherein the court stated that:

“Benefits can be awarded for an injury to a scheduled member outside the schedule if the affect of the injury extends to other part of the body and produces a greater or more prolonged incapacity than that which naturally results from the injury to the specific member.”


The court then examined the record and noted that Clemons testified that she experienced pain in her arms and hands daily and that the pain in her arms and hands affected her everyday activities.  She also testified that her sleeping habits had changed.  The Court of Civil Appeals stated that the law required more than a partial incidental sleep loss to take an injury outside of the schedule.  The Court of Appeals held that the trial court erred by awarding Clemons benefits based on an injury to the body as a whole and reversed that part of the trial court’s judgment.


The next issue on appeal regarded the apportionment of damages and the “last injurious exposure” rule.  The trial court held that Clemons’ carpal tunnel condition was a new or aggravated condition that occurred during Liberty Mutual’s policy period and therefore, Liberty Mutual was liable for all medical bills related to that condition.  The trial court had also held that all disability payments from July 20, 2004 were Liberty Mutual’s responsibility.  PMA was ordered to pay temporary total disability benefits from April 13, 2003 through September 23, 2003.  PMA was also required to pay temporary partial disability benefits from September 23, 2003 to July 20, 2004.  


The Court of Civil Appeals stated that under the “last injurious exposure” rule, liability fell upon the carrier covering the risk at the time of the most recent injury bearing a causal relation to a disability.  North River Insurance Co., v. Purser, 608 So.2d 1379 (Ala.Civ.App. 1992).   Because PMA was the insurance carrier at the time of the last injury relating to the disability periods for which the trial court held PMA responsible, the trial court did not err in requiring them to pay benefits. 

Because the Court of Civil Appeals held that the trial court erred in ruling that Clemons’ injury was compensable outside of the schedule, the decision of the trial court was reversed.

III.
LAST INJURIOUS EXPOSURE RULE


On August 23, 2008, the Alabama Court of Civil Appeals released its opinion in the case of Equipment Sales Corporation v. Gwin.  The facts reveal that on September 20, 2004, Gwin sued Equipment Sales alleging that he had suffered a compensable injury to his back on August 11, 2004.  After a trial on the matter on March 22, 2007, the trial court entered a judgment in favor of Gwin.  Equipment Sales filed a Notice of Appeal.  On appeal, Equipment Sales first argued that Gwin’s claim was barred by the last-injurious exposure rule.  Under the last-injurious exposure rule, liability falls upon the insurance carrier covering the risk at the time of the most recent injury bearing a causal relation to the disability.  North River Insurance Co. v. Purser 608, So.2d 1379 (Ala. Civ. App 1992).  The court explained that a “recurrence” of an injury occurs when the second injury does not contribute even slightly to the causation of the disability.  An “aggravation” of an injury occurs when the second injury contributed independently to the final disability.  The court explained that if the second injury is determined to be a “recurrence” then the first insurer is responsible for the medical bills.  If the second injury is determined to be an “aggravation” of the first injury, then the employer /insurer at the time of the aggravating injury is liable for medical bills and disability benefits.


The court cited evidence at trial which showed Gwin reached maximum medical improvement 10 to 12 weeks after the first injury.  He was restricted to lifting no more than 20 lbs occasionally.  At trial, Gwin admitted that he exceeded the restrictions while employed for the second employer, Home Depot.  The Court of Civil Appeals held that the trial court erred by failing to address the last-injurious exposure rule.


Equipment Sales also argued on appeal that because Gwin was not working as a “normal man” at the time of his alleged accident, the trial court erred by failing to apportion Gwin’s alleged disability pursuant to Ala. Code §25-5-57(a)(4)e and 25-5-58.  Section 25-5-57(a)(4)e states as follows:

“e. Second Permanent Injuries Generally.  If an employee has a permanent disability or has previously sustained another injury than that in which the employee received a subsequent permanent injury by accident, as is specified in this section defining permanent injury, the employee shall be entitled to compensation only for the degree of injury that would have resulted from the latter accident if the earlier disability or injury had not existed.”

Section 25-5-8 states:

“If the degree or duration of disability resulting from an accident is increased or prolonged because of a preexisting injury or infirmity, the employer shall be liable only for the disability that would have resulted from the accident had the earlier injury or infirmity not existed.”


Again, the trial court did not address the issue of apportionment at the trial level.  The Court of Civil Appeals remanded the case back to the trial court to determine if Gwin was working as a “normal man” at the time of his alleged work related injury.


I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call.  

For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.robertsasscociates.net/publications.  Also, if you would like to receive these updates via email, please send an email to sroberts@robertsassociates.net.
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