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ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE
I.
INJURY IN THE COURSE OF EMPLOYMENT; GOING TO AND FROM WORK


On July 30, 2010, the Alabama Court of Civil Appeals released its opinion in the case of McDaniel v. Helmerich & Payne International Drilling Co.  The facts of the case revealed that the employee sustained personal injuries as a result of a motor vehicle accident on January 10, 2008.  According to the evidence, on January 9, 2008, the employee, who resided in Louisiana, traveled to Mobile County to assist in “rigging down” an oil rig located in Creola, Alabama that was to be later reassembled for a project in Chunchula.  At the end of the workday, the employee retired to a bunk in a crew trailer owned and maintained by the employer. The employer provided this as an accommodation to its workers.  The crew trailer had been moved from the Creola work site to the new Chunchula work site on January 9, 2008.  The employee awoke the next morning, left the crew trailer, got into his personal vehicle and began traveling to report to the Creola work site, where he was scheduled to begin work later that morning.  The accident occurred during that journey. 


The evidence presented to the trial court indicated that the employee had been assigned a bunk in the crew trailer as part of the employer’s ordinary requirement that workers use the crew trailers when working on site and that the employer usually positioned those trailers on the site where the workers were scheduled to work the next day so that the workers could start working almost immediately upon leaving the trailers.  On the morning of January 10, 2008, a supervisor awakened the employee at 5:00 a.m. and ordered him to report to a mandatory safety meeting, which took place in the supervisor’s trailer on the Chunchula work site.  The employer paid additional compensation to its workers to attend all safety meetings, which usually lasted between 15 - 20 minutes at the start of the workday.  The employee maintains that his work day began upon the commencement of that meeting.  


During the meeting, the employee was advised to use precaution when traveling to the Creola work site.  According to the evidence, it was rainy and foggy morning and the route from the Chunchula work site to the Creola work site took the employee across an unmarked dirt road.  The employee’s vehicle slid when he attempted to stop at a stop sign while traveling to the Creola work site in his personal vehicle.  As a result, the employee’s vehicle collided head-on with an oncoming tractor trailer.  


The evidence presented to the trial court was disputed between the parties regarding whether the employee was required to stay in the crew trailer on the night of January 9, 2008, and whether his workday began with a safety meeting conducted at the Chunchula work site and continued throughout the trip from the Chunchula work site to the Creola work site.  If the latter was true, the employee would not have been “going” to work when he departed the Chunchula work site but, would have already started working so that his trip and any hazards of injury confronted during that trip would arise out of and in the course of his employment.


The trial court entered a summary judgment in favor of the employer on the grounds that the employer had proven that there was no genuine dispute that the employee’s accident did not arise out of and in the course of his employment.  Specifically, the trial court determined that the evidence presented by the parties in support of and in opposition to the employer’s Motion for Summary Judgment established that the motor vehicle accident occurred while the employee was traveling on his way to a work site before the workday had commenced.  Under the “going and coming rule,” accidents occurring while a worker is traveling on a public road while going to or coming from work generally fall outside the course of the employment.  The trial court further found that the employee had failed to present substantial evidence to support his argument that one or more of the exceptions to the going and coming rule applied.  Those exceptions are:

· employee injured in “zone of danger” created by employment


· traveling employee injured in accident during trip to his or her prescribed territory

· on-call employees enters course of employment when responding to a specific request by employer to report for duty

The employee appealed maintaining that the trial court erred as to both conclusions.


In reversing the decision of the trial court, the Court of Civil Appeals cited to its prior holding in the case of Kewish v. Alabama Home Builders Self-Insurers Fund, 664 So.2d 917 (Ala.Civ.App. 1995).  The court held in that case that for an injury resulting from a motor vehicle accident occurring on a public road to be compensable, it must arise out and in the course of the employment.  The Alabama Supreme Court has previously held that an employee injured while traveling on a public roadway on his or her way to work is ordinarily not entitled to compensation because the accident does not arise out of and in the course of employment.  However, if the injury results from an accident during the workday as part of a journey not only contemplated, but required, by the employer, any accident occurring during the journey is considered to have arisen out of and in the course of the employment unless the worker has deviated from his or her work activity in pursuit of a purely personal mission.  Havelin v. Poole Truck Lines, Inc., 395 So.2d 75 (Ala.Civ.App. 1980).


In the case at bar, the Court of Civil Appeals determined that substantial evidence existed to support the theories advanced by the employee that he was not injured while going to work, but he was already within the course of his employment when the accident occurred.  The majority of the court held that this evidence created a genuine issue of material fact and thus, summary judgment was not appropriate.  

II.
DEATH BENEFITS; STROKE; NOTICE


On August 6, 2010, the Alabama Court of Civil Appeals released its opinion in the case of Harris v. Russell Petroleum Corporation.  The facts presented indicated that Eddie Harris (the “employee”), worked for the employer as a fuel-delivery driver from the late 1980's until his death in 2008.  In 2001, the employee injured his right knee.  In 2002, the employee injured his left knee.  Both injuries were the result of work-related accidents.  The employee received workers’ compensation benefits for both injuries, both of which required surgical intervention.  The employee suffered an additional, unspecified work-related knee injury in 2005.  


In 2008, the employee underwent bilateral knee-replacement surgery.  The employer’s previous workers’ compensation carrier approved and paid for the employee’s knee-replacement surgery.  One day after the surgery, the employee suffered a stroke resulting in his death.


Following the employee’s death, his dependent filed a complaint seeking an award of death benefits and funeral expenses under the Alabama Workers’ Compensation Act.  The dependent claimed that the cumulative stress of performing the employee’s job duties had necessitated the employee’s 2000 knee-replacement surgery.  The dependent also claimed that the knee-replacement surgery had caused the employee’s stroke and resulting death.  The employer denied that the employee’s need for knee-replacement surgery had been caused by the performance of his work duties and further denied that the employee’s stroke and subsequent death had been caused by the knee-replacement surgery.  The employer also alleged that the employee had not given the employer proper notice of the injury that lead to the knee-replacement surgery.  


The trial court did not make any findings as to whether the employee’s knee injury was work-related or whether the employee had failed to properly notify the employer of his injury.  However, the trial court determined that there was insufficient evidence to establish medical causation.  The dependent appealed.  


On appeal, the dependent raised two issues: (1) whether the trial court erred by requiring her to prove by clear and convincing evidence that the employee’s stroke was caused by his knee-replacement surgery and (2) whether the trial court erred by requiring her to prove to a reasonable degree of medical certainty that the knee-replacement surgery caused the employee’s stroke.  


According to the Court of Civil Appeals analysis, in order to recover death benefits under the Act, the dependent had to prove (1) that cumulative trauma experienced in the course of the employee’s employment caused, or contributed, to the employee’s need for bilateral knee-replacement surgery and (2) that the surgery caused, or contributed to, the stroke that lead to the death of the employee so that the death would be considered a “direct and natural consequence” of the work-related knee injuries.  


In reversing the decision of the trial court, the Court of Appeals stated that the trial court erroneously held that the dependant had to prove the second prong of her case by clear and convincing evidence, the highest burden of proof in a civil case.  In this case, the dependent alleged that the surgery was a sudden, traumatic injury that caused the death of the employee.  Specifically, the dependent alleged that during a four-hour surgery, bodily stress or the shifting of bodily fluids caused something to dislodge in the circulatory system of the employee, which led approximately 12 hours later to a stroke that, within three days, led to the death of the employee.  That claim essentially asserted that the bilateral knee injury sustained by the employee led to a sudden, traumatic injury that caused the death of the employee.  Therefore, the dependent’s claim that the employee’s stroke was caused by his knee-replacement surgery did not fall within the class of claims governed by the clear-and convincing evidence standard (the highest burden of proof in a civil case) as the trial court erroneously concluded.  Therefore, the Court of Appeals reversed this holding of the trial court.


The dependent also argued that the trial court erred by requiring the dependent to establish to a reasonable degree of medical certainty that the employee’s surgery caused his stroke.  To establish medical causation in cases involving an accidental injury, an employee must establish medical causation by showing that the accident caused or was a contributing cause of the injury. When a trial court determines whether a claimant has proven medical causation, “it is in the overall substance and effect of the whole of the evidence, when viewed in the context of all the lay and expert evidence, and not in the use of the witness’s use of any magical words or phrases, that the test for medical causation finds its application.”  Thus, it was not necessary for the decedent’s treating physician to use special words or phrases such as “reasonable degree of medical certainty” to establish that the knee-replacement surgery caused the employee’s stroke.  Rather, the trial court should view any such statements in the context of the whole of the doctor’s testimony, along with other evidence, when determining whether medical causation exists.  


The Court of Civil Appeals reversed the trial court’s holding that there was insufficient evidence to establish medical causation that the plaintiff’s knee-replacement surgery caused his stroke and ultimate death.  The case was remanded back to the trial court with instructions to analyze the causal connection between the surgery and the stroke under the preponderance-of-the-evidence standard without it requiring any medical opinions to be expressed in terms of “a reasonable degree of medical certainty” and to make appropriate findings as to whether the dependent satisfactorily proved her claim.  

III.
VOCATIONAL REHABILITATION


On August 6, 2010, the Alabama Court of Civil Appeals released its opinion in the case of Shadescrest Healthcare Center v. Holloway.  


Patricia Holloway was employed by Shadescrest Healthcare Center (“Shadescrest”) as a certified nursing assistant (“CNA”).  In January of 2001, Holloway slipped in a puddle of water and fell, injuring her back.  Holloway informed her supervisor of the fall.  She did not undergo medical treatment provided by her employer between the date of the injury and October of 2002.  However, in October of 2002, Holloway sought treatment from an employer-selected physician, Dr. Scott Twilley, who then referred Holloway to Dr. Mark Prevost.  


In April of 2003, after conservative medical treatment failed to resolve Holloway’s continued back pain and intermittent shooting pains in her right leg, Dr. Prevost performed a lumbar-fusion.  Although the surgery resolved Holloway’s intermittent leg pain, her back pain continued.  


Holloway underwent physical therapy following her surgery.  She also underwent a functional capacities evaluation (“FCE”) in September of 2003.  According to Holloway, the FCE took about one hour.  She claimed that the FCE was difficult to complete due to her pain.  However, she said that she performed the tasks requested of her, including walking up and down some steps, picking up a basket and squatting.  Holloway testified that bending over during the FCE put a strain on her back.  Although she performed the squatting as requested, she recalled that an attendant had to help her stand back up.  According to Holloway, she felt more soreness later that afternoon and next day than she usually felt.


Following the FCE, Holloway was released to return to work by Dr. Prevost, with certain restrictions established by the FCE.  Specifically, she was permitted to lift frequently up to 20 lbs and to carry loads of 20-25 lbs for short distances on a frequent basis.  She was limited to occasionally climbing stairs or ladders, balance, kneeling, crouching and squatting.  The FCE placed no limitations on Holloway’s ability to reach, handle objects or use her fingers.  However, the FCE did state that Holloway should completely avoid stooping.  According to the FCE, stooping was defined as “bending the body downward and forward by bending the spine at the waist.”  


In November of 2003, Holloway attempted to return to work as a CNA for Shadescrest, which had modified her position by limiting Holloway to certain duties that were supposedly within her restrictions.  Holloway was limited to taking blood pressure readings, washing out soiled linens and feeding patients.  She performed her restrictive duties for two nights.  When she awoke the morning after her second shift, she claimed that she “could hardly walk” and she telephone her supervisor to report that she could not perform her duties and would not be returning to work.  Holloway explained that she had difficulty taking some patient’s blood pressure readings because the beds were positioned very low and she had to bend over and lean down to perform that function.  She also noted that she could not better position her patients because she could no longer move patients by rolling them as she could prior to her injury and surgery.  


Holloway also testified that her pain impacted her daily activities.  Specifically, she alleged that her pain was constant and that it was generally between 6 and 8 on a 10-point scale.  She explained that she could stand in one place for approximately 30 - 40 minutes before she needed to sit or lie down to rest for approximately 20-30 minutes.  


Holloway was treated for pain by Dr. David Cosgrove.  She was prescribed Norco, a narcotic pain medication, Skelaxin, a muscle relaxer, and Celebrex, a non-steroidal anti-inflammatory medication used to treat arthritis.  She had also taken Soma, another muscle relaxer, Methadone, another narcotic pain reliever and had been prescribed a TENS unit.  


Two vocational rehabilitation experts testified at trial.  Dr. William Crunk testified on behalf of the plaintiff.  Dr. Crunk testified that Holloway suffered a 100% loss of earning capacity.  Beth Holt testified on behalf of the employer.  She testified that Holloway suffered a 30% loss of earning capacity.  


Holt testified that Holloway would be a good candidate for vocational rehabilitation with proper pain management. Holt explained that many patients are able to effectively manage pain levels in the “6 range” like that suffered by Holloway.  However, when questioned further about Holloway’s testimony that she needed to lie down several hours a day, Holt admitted that her opinion “might” be impacted by that fact.  Holt clarified that she would still like to see efforts at vocational rehabilitation made in such a circumstance.  Holt then admitted that, if an individual is unable to effectively manage chronic pain and could not be rehabilitated or reconditioned, it was possible that the person would not be able to maintain full-time employment.


In January of 2003, Holloway sued Shadescrest for workers’ compensation benefits.  After a trial in May of 2006, the trial court entered a judgment finding Holloway permanently and totally disabled.  Shades Crest appealed.  


On appeal, Shadescrest argued that Holloway was precluded from being declared permanently and totally disabled because she refused reasonable accommodation and vocational retraining provided by Shadescrest.  Shadescrest also argued that the trial court’s determination that Holloway was 100% permanently and totally disabled was not supported by substantial evidence.


The Court of Civil Appeals noted that §25-5-57(a)(4)d provides that an employee cannot be determined to be permanently and totally disabled if he or she refuses to undergo physical or vocational rehabilitation or to accept reasonable accommodation.  The Court of Appeals determined that Shadescrest failed to properly assert those arguments to the trial court.  Thus, they were precluded from appellate review.


The Court of Civil Appeals affirmed the decision of the trial court that the plaintiff was permanently and totally disabled.  Specifically, the Court of Appeals held that substantial evidence existed to support the trial court’s finding that Holloway was permanently and totally disabled.  In its appeal, Shadescrest pointed to a statement in Holt’s vocational disability report that indicated that Holloway chose not to work because “a lawyer told her not to.”  The Court of Civil Appeals stated that:

“The mere existence of evidence that might serve as a basis to question Holloway’s credibility did not require reversal of the trial court’s judgment.  The court noted that it was the function of the trial court, as the finder of fact, to determine the credibility of Holloway’s testimony and assign a relative weight to that testimony.”

IV.
LAST INJURIOUS EXPOSURE RULE


On August 20, 2010, the Alabama Court of Civil Appeals released its opinion in the case of White v. HB & G Building Products, Inc.  


White was employed by HB&G as a work-release inmate. On January 22, 2007, he slipped and fell while at work, dislocating his right knee.  HB&G authorized Dr. Tai Chung to treat White’s knee.  HB&G paid for the medical expenses and paid White’s workers’ compensation benefits.  


Dr. Chung testified that he first treated White’s knee injury on January 31, 2007.  At that time, he diagnosed White with patella dislocation.  He noted that White had been able to push his patella back into place himself.  An MRI on White’s right knee indicated that the right knee cap had “come out or was half coming out” and that there was a probable tear in the soft tissue around the knee cap.  Based on the results of the MRI, Dr. Chung asked White to wear a brace to protect the knee cap and to exercise it to build up the muscle surrounding the knee cap.


Dr. Chung treated White for several months. White was not satisfied with Dr. Chung’s treatment and requested a second opinion.  Dr. Chung encouraged that White seek a second opinion.  Chung last saw White on May 7, 2007.  In July of 2007, White selected Dr. Dexter Walcott from a panel of four physicians to replace Dr. Chung.  White’s first appointment with Dr. Walcott was not until October 2, 2007.  While waiting on his appointment with Dr. Walcott, White asked Sgt. Ward, one of his correctional officers, if he could change jobs.  White did not say what prompted his desire to change jobs. Regardless, White said that he left HB&G in May or June of 2007 and began a new job at Cutt’s Restaurant (“Cutt’s”).  White worked at Cutt’s part time from June of 2007 until January of 2008.  He began working there full time from January of 2008 until June of 2008.  


White’s duties at Cutt’s included washing dishes, emptying trash, cleaning the kitchen at the end of the day, mopping and sweeping.  Much of his job at Cutt’s required him to stand on a concrete floor.  While working at Cutt’s, White claimed that his knee would swell and ache “everyday,” and he developed leg cramps from standing.  He also stated that his knee hurt worse after standing for long periods.  


When White first saw Dr. Walcott in October of 2007, he complained that his right knee “felt loose” and that he felt something “slipping around inside his knee.”  When providing his history to Dr. Walcott, White attributed his knee problems to the January22, 2007 fall that occurred while he was working for HB&G.  White claimed that he had not had any other accidents since that fall.  


Dr. Walcott testified that after his October 2, 2007 examination of White, White’s case manager for HB&G’s workers’ compensation carrier provided him with paperwork asking whether he had an opinion as to whether White had re-injured his right knee, had aggravated his right-knee injury or had sustained a new injury since leaving his job at HB&G.  Dr. Walcott stated that, though he circled the word “aggravated” on the form, he did not think the question was well worded, so he included a paragraph in which he stated that it was possible that White had aggravated his knee injury, but that it was also possible that White had re-injured his knee.  Walcott noted that at the time he was asked to make the determination, he had seen White only once and he could not say whether White’s knee problem was a re-injury or an aggravation.  Dr. Walcott said “I think it could have been a continuation of his symptoms from his original injury.”


In his deposition, Dr. Walcott testified that White’s knee problems could have been aggravated by the physical requirements of the job at Cutt’s.  Dr. Walcott also testified that he “really did not know” whether White’s right-knee problem was an old injury, a new injury, an aggravation, or a recurrence.  


The trial court determined that White’s current knee problems were new findings that had not been present when White left HB&G’s employment.  Citing the “last-injurious-exposure rule” the trial court found that the activities in which White had engaged in the course of his employment with Cutt’s had aggravated a pre-existing condition and, therefore, HB&G was no longer responsible for White’s workers’ compensation benefits.  White appealed.


In reversing the decision of the trial court, the Court of Appeals cited to its prior holding in the case of Hooker Constr, Inc. v. Walker, 825 So.2d 838 (Ala.Civ.App. 2001).  In that case, the court stated:

“Under the last-injurious-exposure rule, the carrier [or the employer] covering the risk at the time of the most recent compensable injury bearing a causal connection to the disability bears the responsibility to make the required workers’ compensation payments.”

According to the last-injurious exposure rule, if the second injury is a new injury or an aggravation of the prior injury, then the carrier or employer at the time of the injury is liable for medical bills and disability payments.  


The court stated that an “aggravation” of an injury occurs when “the second injury contributed independently to the final disability.”  Equipment Sales Corp. v. Gwin, 4 So. 3d 1125 (Ala.Civ.App. 2008).  In the case at bar, the Court of Appeals noted that it was undisputed that White’s complaints of knee pain never resolved before he was treated by Dr. Walcott.  The court also felt that no evidence was presented that White sustained a second injury.  The Court of Civil Appeals held:

“Based upon the record before us, we conclude that substantial evidence does not support the trial court’s findings either that a second injury to White’s knee arose out of his employment with Cutt’s or that White aggravated his previous injury.”


As such, the Court of Civil Appeals reversed the decision of the trial court and remanded the case back to the trial court to enter a judgment consistent with this opinion.


I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call. 


For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.robertsasscociates.net/publications.  If you would like to receive these updates via email, please send an email to sroberts@robertsassociates.net.  







Very truly yours,

[image: image1.wmf]





ROBERTS & ASSOCIATES, P.C.






Scott M. Roberts

SMR/sw
�





