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August 21, 2007


ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE
I.
MISREPRESENTATION BY EMPLOYEE ON JOB APPLICATION


On July 13, 2007, the Alabama Court of Civil Appeals released its opinion in the case of Hornady Truck Lines, Inc., v. Howard.  According to the evidence, the employee, Clyde Howard, served in the United States Air Force during the late 1960's.  His medical records showed that he suffered a significant head trauma to his left front temporal region in 1966.  The records also showed that he lost consciousness for a period of time as a result of the trauma.  Beginning in May of 1967, Howard began experiencing episodes during which he would develop weakness in his limbs.  The weakness would increase to the point where he could not move anything except his eyes for 30 minutes to 1 hour.  Howard stated that after those episodes he would experience muscle weakness and fatigue for 2-3 days.  In 1968, the Air Force diagnosed Howard as suffering from recurrent episodes of syncope (loss of consciousness), of an unknown origin.  The episodes continued and after Howard was examined by 4 different Air Force doctors, he was diagnosed with recurrent flaccid paralysis, of unknown origin.  At trial, Howard confirmed that he was aware of the doctor’s diagnosis of paralysis.  


After his discharge from the Air Force in early 1970, Howard worked for several years as an over-the-road truck driver.  He testified that he experienced 1 or 2 additional episodes of paralysis, including one in 1986.  In 1991, he was hospitalized for headaches.  At that time, Howard reported that he had a history of several falls and injuries to his head.  In April of 1997, Howard was hospitalized because of episodes of paralysis similar to those he had previously experienced.  In May of 1997, Howard was again admitted to the hospital with the same symptoms.  The diagnosis both times was “syncope.”  According to Howard’s medical records, it was determined that he was more likely to experience episodes of paralysis when he was under stress.


In June of 1998 Howard applied to Hornady for employment as an over-the-road truck driver.  Howard signed his job application form which stated:

“I acknowledge and understand that misrepresentation as to pre-existing physical or mental conditions may void workers’ compensation benefits.”

On the health history form, Howard was asked to indicate whether he had a history of “dizzy spells or fainting”; “epilepsy fits or convulsions”; and/or “paralysis, including polio.”  Howard marked “no” to each of those questions, indicating that he had no history of such health problems.  Howard did write that he had been hospitalized in 1997, although he did not state why.  The certification form completed by the physician that examined Howard showed that he had orally disclosed that he had experienced “syncope.”


Hornady representatives testified that, had they known of Howard’s history of episodic paralysis, the company would not have hired him as an over-the-road truck driver.  Hornady representatives also testified that they would have been concerned with potential dangers to the public in allowing a person disposed to paralysis to drive an 80,000 pound vehicle.  


Howard began working for Hornady in June of 1998.  In September of 1998, he fell while he was trying to cover his load with a tarp.  There were no witnesses to the fall.  Howard was rendered unconscious for a period of time as a result of the fall.  


Howard was released to return to work in November of 1998.  He received a pay increase and continued to work without incident for 3 months.  In March 1999, he lost consciousness while at home and was taken to a hospital.  A psychiatrist diagnosed Howard as suffering a “conversion reaction” due to stress.  The doctor explained that “conversion reaction” occurs when a psychological problem is converted into a physical symptom.  


In September of 1999, Howard was seen by Dr. Kenneth Pilgreen, a neurologist, who diagnosed him as suffering from epileptic seizures.  Dr. Pilgreen was of the opinion that Howard’s seizures were caused by the 1998 head trauma.  


After a trial on the matter, the court concluded that Howard suffered from epileptic seizures and that those seizures were caused by the head injury Howard sustained on the job in the 1998 accident.  The court determined that Howard was permanently and totally disabled.  Hornady appealed. 


In reversing the decision of the trial court, the Court of Civil Appeals considered the issue of whether the trial court erred in failing to apply Hornady’s misrepresentation defense found at Ala. Code §25-5-51.  Specifically, that code section provides the elements that an employer must prove to successfully apply the misrepresentation defense.  Those elements are: 


(a)

In the course of an employee’s entering into his employment relationship with an employer;


(b)

The employer provides employee with the written warning set forth in §25-5-51 (quoted above);


(c)

The employee knowingly and falsely misrepresents his physical or mental condition;


(d)
The employee’s misrepresentation was made in writing; and 


(e)

The employee’s condition was aggravated or reinjured in an accident arising out of and in the course of employment.


In its analysis, the Court of Civil Appeals focused on the third and fourth elements of the misrepresentation defense.  The court noted that four Air Force doctors diagnosed Howard as suffering from flaccid paralysis.  It was undisputed that Howard knew about this diagnosis.  The court stated:

“Despite his knowledge that multiple doctors had called his condition ‘paralysis’ and despite the fact that he had marked ‘yes’ to a nearly identical question on an Air Force form in 1969, Howard marked ‘no’ to indicate that he had no history of ‘paralysis, including polio.’”


Based on the above, the Court of Civil Appeals held that Hornady provided substantial evidence indicating that Howard knowingly and falsely misrepresented his physical condition.  Therefore, the court reversed the decision of the trial court.

II.
CAUSATION; ANEURYSM


On July 20, 2007, the Alabama Court of Civil Appeals released its opinion in the case of Phillips v. Asplundh Tree Expert Co.  According to the facts of the case, the employee ordinarily worked for the employer in North Alabama as a foreman.  In August 2004, the employer assigned the employee and a co-employee, Lonny Bridges, to work in Florida cleaning up debris from a hurricane.  At that time, the employee, who was 49 years old, was taking medication for high blood pressure, a blood thinner medication and wore support hose on his left leg due to thrombophlebitis.  


The two men initially worked in Maples, Florida.  They worked 14 hour days, 7 days per week, clearing brush in hot and muggy conditions.  According to the evidence, one man would gather the brush, which was not heavy, while the other man operated two levers in the air conditioned cab of a loader truck to control a grapple that would pick up the brush and deposit it into the truck bed.  The men would take 10-15 minute breaks every couple of hours and a 30 minute lunch break during the day.  They slept approximately 8 hours per night in a hotel room provided by the employer.


After two weeks, the employee and his co-worker reduced their work day to 12 hours a day.  The employee complained that his leg was swelling, although it did not interfere with his work.  Lonny Bridges called a supervisor and asked if he and the employee could both see a doctor.  Bridges was concerned about his own high blood pressure.  The supervisor offered to give the employee time off work to see his doctor in Alabama or to find a doctor in Florida.  At that time, the employee did not see a medical doctor.  Instead, he soaked his leg in hot water.  


On the Friday before Labor Day, the employee and several co-workers traveled back to Alabama.  According to the evidence, the employee slept during the trip.  When he returned home, the employee’s wife, Patricia Phillips (the “dependent”) noticed that the employee was exhausted and that his left leg was swollen.  On Labor Day, the employee returned to Florida.  According to the evidence, the employee worked the next two days and his co-worker tried to accommodate the fact that the employee’s leg was swollen.  On Wednesday, September 8, 2004, the employee was discovered by Lonny Bridges in the bathroom of their hotel room.  He was taken to the hospital where he was pronounced dead.  


An autopsy was subsequently performed which revealed that the employee died of a “ruptured berry aneurysm” due to hypertension and atherosclerotic cardiovascular disease.  The medical examiner performing the autopsy stated that she found no evidence that the employee’s job duties were a contributing cause of the aneurysm and resulting death.


Dr. Braxton Smith, a general practitioner, filed an affidavit on behalf of the dependent.  Smith testified that he had treated the employee since 1997 for hypertension, left leg thrombophlebitis, and deep vein thrombosis.  Dr. Smith was the physician that had prescribed the employee blood thinner and high blood pressure medication.  Dr. Smith was of the opinion that the employee’s working conditions during the three weeks preceding his death contributed to accelerate the rupture of his cerebral aneurysm that resulted in his death.  


The dependent filed a workers’ compensation action.  The trial court granted summary judgment in favor of the employer and the dependent appealed.


In affirming the decision of the trial court, the Court of Civil Appeals noted that the dependent had to show by “clear and convincing evidence” that the employee’s ordinary employment duties legally and medically caused the employee’s injury and resulting death.  The court cited to a prior Alabama case which stated:

“To establish legal causation, the dependent was required to show that the performance of the employee’s duties as an employee exposed the employee to a danger or risk materially in excess of that to which people are normally exposed in their everyday lives.” 

Ex parte Trinity Indus., 680 So.2d 262 (Ala. 1996).  In order to show medical causation, the dependent was required to prove that a risk to which the employee was exposed to was in fact a contributing cause.  The Court of Civil Appeals, after examining the trial record and evidence, held that the employer presented evidence that on the date of the employee’s death, and in the two days preceding it, the employee was not exposed to a level of exertion in excess of that to which persons are exposed in their everyday lives.  The court stated that the burden then shifted to the dependent to present evidence that the employee’s job duties did, in fact, increase the risk of his death.  The court went on to state:

“Although it may be true that the employee performed some physical activity while working on the date of his death, the dependent has failed to present clear and convincing evidence indicating that this activity increased his risk of rupturing his aneurysm beyond the risks persons face in their everyday lives.”

The court felt that the dependent offered nothing more than “mere possibilities” as to the cause of the employee’s death.  Thus, the Court of Civil Appeals affirmed the decision of the trial court.


I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call.  

For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.rfpc.net/publications.  Also, if you would like to receive these updates via email, please send an email to sroberts@rfpc.net.
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