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ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE
I.
RELEASE OF MEDICAL RECORDS; PHYSICIANS PRODUCTION OF MEDIAL RECORDS WITHOUT WRITTEN REQUEST


On March 20, 2009, the Alabama Supreme Court released its opinion in the case of Hollander v. Nichols.   The plaintiff, Lewis Hollander, suffered an injury in the line and scope of his employment at Coca-Cola Bottling.  According to the facts of the underlying cause of action, Hollander was employed by Coca-Cola at its facility in Florence, Alabama.  His job was to deliver soft-drink vending machines and coolers.  He was injured on February 27, 1999, when a fully loaded soft-drink vending machine, weighing between 700 and 1,000 lbs, fell on him while he and another worker were moving it into an elementary school in Tennessee.  Hollander’s legs were pinned for 5-10 minutes under the machine.


Hollander received medical treatment at North Alabama Bone & Joint Clinic, P.C.  He was treated there by Dr. Raymond Nichols. According to the facts, Hollander visited Dr. Nichols at the Clinic on September 1, 1999.  The Clinic faxed the “medical record notes” concerning that visit to Coca-Cola’s offices.  Also included in the fax were notes stating that Hollander had again visited Dr. Nichols at his office at the Clinic on September 8, 1999 and had allegedly asked Dr. Nichols to prepare a back dated work-release slip.  During the trial of the workers’ compensation case, Dr. Nichols testified that Hollander actually telephoned, rather than visited Dr. Nichols’ office on September 8, 1999.  In his testimony, Dr. Nichols claimed that Hollander asked for a back dated work-release slip during that telephone conversation.  


Coca-Cola terminated Hollander, citing the claim in the Clinic’s records that Hollander had asked Dr. Nichols on September 8, 1999, for a back dated work-release slip.  


In a separate action, Hollander sued Coca-Cola for retaliatory discharge.  That case was tried before a jury and Hollander received a verdict in his favor.  However, the Alabama Supreme Court reversed that judgment and held that Coca-Cola was entitled to judgment as a matter of law on Hollander’s retaliatory discharge claim.


Hollander sued North Alabama Bone & Joint and Dr. Nichols in a separate action alleging breach of contract, abuse of process, and defamation. Hollander claimed that the defendant’s acted improperly in producing his medical records to his employer.  The trial court entered a summary judgment in the favor of the defendant as to all claims and the plaintiff appealed.


On appeal, the defendants argued that §25-5-77 of the Alabama Workers’ Compensation Act authorized the release of Hollander’s medical records and exempted them from liability on the breach of contract claim.  The Supreme Court disagreed with this argument.  The court explained that §25-5-77 only applies when a physician receives a written request from the employee or his employer.  In the instant case, it was undisputed that neither party requested records in writing.  The court reasoned that since the defendants had not demonstrated that the copies of Hollander’s medical records that were sent to Coca-Cola were provided pursuant to a written request, the defendant’s did not meet the requirements of §25-5-77(b).  Thus, the Alabama Supreme Court held that the trial court erred in entering a summary judgment as to Hollander’s breach-of-contract claim against the defendants for the alleged unauthorized disclosure of his medical records.  The Alabama Supreme Court affirmed that part of the trial court’s decision granting summary judgment as to the plaintiff’s claims for abuse of process and defamation.


This is a somewhat troubling case.  Plaintiff attorneys will probably twist the facts and reasoning in the Hollander case to argue that physician’s treating workers’ compensation patients should not have contact or provide information to claims adjusters, employers or nurse case managers.  Of course, that is not the Alabama Supreme Court’s holding in the Hollander case.  Hollander stands for the proposition that physicians should not provide medical records to an employer without a written request.  Everyone should take precaution and make sure that all requests for medical treatment notes or other communications with an injured employee’s physician are made in writing pursuant to the Alabama Supreme Court’s holding in the Hollander decision.

II.
VOCATIONAL RETRAINING; PSYCHOLOGICAL INJURY; REFUSAL OF TREATMENT


On April 3, 2009, the Alabama Supreme Court released its opinion in the case of Ex parte Saad’s Health Services, Inc.  This matter had been before the Alabama Supreme Court previously.  The underlying facts show that Cynthia Meinhardt, a licensed practical nurse, brought a workers’ compensation action against Saad’s Health Services, her employer, seeking benefits for both physical and psychological injuries she sustained on March 7, 2002, as a result of being stabbed 47 times by a patient’s relative.  Among Meinhardt’s physical injuries were cuts to her jugular vein and a collapsed right lung.  Also, Meinhardt suffered from depression and post traumatic stress disorder (PTSD).  


Meinhardt reached maximum medical improvement (MMI) as to her physical injuries on September 13, 2002.  However, she continued to suffer from depression and PTSD.  


A trial was held and the trial court found that Meinhardt was permanently and totally disabled because of her psychological injuries.  In its ruling, the trial court held that Meinhardt reached MMI as to her psychological injuries as of May 1, 2004.  However, the trial court also found that, before the date on which she had reached MMI as to the psychological injuries, Meinhardt had unreasonably refused to accept medical treatment in the form of psychological and psychiatric care.  The court cited to section 25-5-57(a)(4)d and held that Meinhardt was precluded from being classified as permanently and totally disabled.  The trial court determined that Meinhardt had suffered a 90% loss of earning capacity. Meinhardt appealed the court’s decision.  


The Court of Civil Appeals reversed the trial court’s judgment holding that the exclusion cited in section 25-5-57(a)(4)d  did not apply to Meinhardt because, the Court of Appeals stated that section applied only to “employees who, after reaching MMI,... are incapable of engaging in gainful employment before undergoing any physical or vocational rehabilitation but who have some degree of capacity to engage in gainful employment if they were to undergo physical or vocational rehabilitation.” (Meinhardt  I).


Saad’s Health Services requested certiorari review of the Court of Civil Appeals’ opinion in Meinhardt I to the Alabama Supreme Court.  While the case was pending on appeal, Meinhardt again refused psychological and psychiatric treatment.  When the case was remanded to the trial court, Saad’s Health Services took the position that Meinhardt was in eligible to be considered permanently and totally disabled because she refused psychological and psychiatric treatment after reaching MMI.  The trial court disagreed and held that Meinhardt had been compliant with her treatment after reaching MMI and found her to be permanently and totally disabled.  Saad’s Health Services appealed again to the Alabama Court of Civil Appeals.   That court held that while Meinhardt had refused treatment, the exclusion found in §25-5-57(a)(4)d did not apply to a person’s refusal to undergo psychological or psychiatric treatment.  Saad’s Health Services again sought certiorari review from the Alabama Supreme Court.


The Alabama Supreme Court’s decision, released on April 3, 2009 presented significant questions of first impression regarding the proper construction of the definition of “permanent total disability” contained in the Alabama Workers’ Compensation Act.  The Alabama Supreme Court noted that the statutory definition of “permanent total disability” contains the following exclusion:

“Any employee whose disability results from an injury or impairment and who shall have refused to undergo physical or vocational rehabilitation...shall not be deemed permanently and totally disabled.”

§25-5-57(a)(4)d.


The Supreme Court first examined the meaning of the terms “vocational rehabilitation” and “physical rehabilitation” to determine whether they applied to Meinhardt’s post MMI refusal of psychological and psychiatric treatment so as to preclude her from being deemed permanently and totally disabled.  The Supreme Court held that “vocational rehabilitation” is the provision of goods or services for the purpose of restoring function to a disabled person’s body, as opposed to the person’s mind or emotion.  The court stated that because the post MMI treatment Meinhardt refused was not offered for the purpose of restoring her physical function or her ability to engage in gainful employment, but was instead offered to treat her mental impairments, the treatment was not “physical or vocational rehabilitation” within the meaning of the exclusion found in §25-5-57(a)(4)d.  


Therefore, the Alabama Supreme Court affirmed the decision of the Court of Civil Appeals in determining that Meinhardt was not disqualified by the exclusion from being considered permanently and totally disabled based on her refusal of psychological and psychiatric treatment after she reached MMI.  


The Court’s reasoning in this case is baffling. The purpose of vocational retraining, whether physical or mental, is to restore a person’s ability “to engage in gainful employment.” 


I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call.  

For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.robertsasscociates.net/publications.  Also, if you would like to receive these updates via email, please send an email to sroberts@robertsassociates.net.
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