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April 10, 2007


ALABAMA WORKERS’ COMPENSATION CASE LAW UPDATE
I.
SCHEDULED INJURY


On March 16, 2007, the Alabama Court of Civil Appeals released its opinion in the case of Chadwick Timber Company v. Philon.  According to the record, Philon was involved in an on-the-job accident on March 8, 2001.  In that accident, Philon broke his left leg.  At trial, the plaintiff testified that he also injured his lower back in the March 8, 2001 accident.


Philon was first taken to Gilbertown Family Medical Center and then to the University of South Alabama Hospital following the accident.  Philon testified that he informed the personnel at both medical facilities that he was suffering from back pain as well as a left leg injury.  The records from USA hospital state that Philon did not complain of any injury other than the one to his left leg.


On March 9, 2001, Dr. Albert Pearsall performed surgery on Philon’s left leg.  During the surgery the doctor inserted three screws into the broken bone.   In July of 2001, Dr. Pearsall performed another surgery on Philon’s leg to remove two of those screws.  On November 26, 2001, the doctor determined that Philon had reached maximum medical improvement and assigned a 10% medical impairment rating.  Dr. Pearsall testified in his deposition that Philon first complained of back pain shortly before the doctor assigned a medical impairment rating.  Philon’s back pain complaints however did not have any bearing on the doctor’s determination of Philon’s medical impairment.  Dr. Pearsall’s notes indicate that Philon first complained of back pain on September 28, 2001.  During Dr. Pearsall’s deposition, the attorneys for the parties questioned Dr. Pearsall as to whether the left leg injury could have caused Philon to alter his gait, thus resulting in back pain.  Dr. Pearsall stated that it was “possible, but not likely.”  


The plaintiff’s vocational expert testified that due to Philon’s complaints of leg and back pain as well as his illiteracy, Philon was permanently and totally disabled from a vocational standpoint.  After a trial on the matter, the trial court also found Philon to be permanently and totally disabled.  Chadwick Timber appealed.


In reversing the decision of the trial court, the Court of Appeals addressed Chadwick Timber’s argument that Philon’s injury should be limited to the schedule set forth in Ala. Code §25-5-57(a)(3).  The Court of Civil Appeals agreed citing to the Alabama Supreme Court’s holding in Ex parte Southern Energy Homes, Inc., 873 So.2d 1116 (Ala. 2003).  In that case, the Court held that the employee failed to present substantial evidence of medical causation when the doctor testified that it was only a “possibility” that the claimed injury was related to her employment.  In the instant case, the Court of Appeals concluded that evidence of medical causation was insufficient to permit recovery for Philon’s back injury.  The court noted that his medical records did not adequately document a back injury.  In addition the records showed that he received no treatment for any such injury.  The court stated that the “overall substance” or the evidence did not support a conclusion that his back injury was related to his work injury.


The court next considered whether Philon’s back injury could be compensated as an extension of his left leg injury.  Philon testified that he had changed his gait because of his work injury.  (Note however that Dr. Pearsall’s testimony did not support such a finding).  The court stated “we can hold that the foregoing amounts to ‘no more than evidence of mere possibilities’ that Philon’s back injury was related to the injury to his leg suffered on March 8, 2001.”


Thus, the court reversed the decision of the trial court and held that Philon’s injury was limited to the schedules found in §25-5-57(a)(3).

II.
ACCIDENTAL INJURY; HEART ATTACKS; DEATH BENEFITS


On April 6, 2007, the Alabama Court of Civil Appeals released its opinion in the case of Associated Grocers of the South, Inc., v. Goodwin.  According to the facts of the case, the employee worked as a truck driver for the employer. On May 7, 2003, while working in the course of his employment, the employee was involved in a motor vehicle accident in which his truck overturned.  After being cut out of the cab of the truck, the employee was transported to Vaughan Regional Medical Center where he was admitted with complaints of bilateral chest pain.  X-rays revealed multiple bilateral rib fractures as well as a pulmonary contusion and right clavicle fracture.  


The employee’s dependent arrived at the hospital to find him hurt, crying and very upset.  The dependent noticed that the employee was having a lot of trouble breathing.  The employee underwent an operation to drain the pneumothorax later that evening.  The next morning, after the employee underwent chemical testing that showed elevated cardiac enzymes and after the doctor noted that the employee had an excessively fast heart beat, a Dr. Seydi Aksut was consulted. Dr. Aksut examined the employee and listed as his impression the following: (1) Congestive heart failure; and (2) status post motor vehicle accident.”


The employee was subsequently transferred to the University of Alabama Birmingham Medical Center (UAB).  He spent five days in the hospital recovering from his injuries.  During that time he received intravenous injections of morphine sulfate to control his pain.  An orthopedic surgeon also examined the employee and determined that he did not require surgery to repair his clavicle, and placed the employee’s arm in a sling.  On May 13, 2003, the employee was discharged from UAB with instructions to progressively increase his physical activities over the next month.  According to the medical records, the employee did not receive any direct treatment for congestive heart failure or any other cardiac condition while he was a patient at UAB Hospital. 


According to the employee’s dependent, when the employee was discharged from the hospital, he attempted to lie down in his bed, but could not do so, so he got into his recliner, where he stayed for the majority of the next ten days.  The dependent testified that when the employee attempted to move around, he experienced difficulty breathing.  As the dependent described it, the employee’s breathing “just got worse and worse, and he would just break out into a sweat and he would just sit there and go (indicating) real hard trying to catch his breath and he couldn’t.”


On May 24, 2003, the employee was suffering from shortness of breath.  He was transported via ambulance to UAB Hospital.   After examination by the emergency room doctor, it was determined that the employee had “acute congestive heart failure decompensation secondary to trauma.”  He was admitted to the hospital.  Two days later, after complaining of an acute shortness of breath and chest pain on his left side, the employee slumped to the side, without a pulse.  He subsequently died.


At the time of his death, the employee was 55 years old, was 6 feet tall, and weighed approximately 320 pounds.  According to evidence introduced into the record, prior to his motor vehicle accident, the employee had a history of smoking 4 packs of cigarettes a day, high blood pressure, asthma, coronary artery disease and Type II diabetes.  In addition, the plaintiff had previously received a renal-artery stent and was prescribed Lasix, a diuretic, which he took until his death.  


Dr. Stephanie Reilly, who was board certified in Anatomic and Clinic Pathology, performed an autopsy on the employee to determine the cause of death.  During the autopsy, she found significant enlargement of the employee’s heart, as well as signs of coronary artery disease and congestive heart failure, but not evidence of a heart attack.  Dr. Reilly did not find any other damage or injury to the heart muscle itself, although she observed the rib fractures and the clavicle fracture that had been caused by the motor vehicle accident.  Dr. Reilly concluded in her autopsy report that the employee had died due to sudden cardiac death and stated that “hypertensive heart disease in combination with significant coronary artery disease is the cause of death.”  In her report, she describes sudden cardiac death as “a natural death due to cardiac causes, heralded by an abrupt loss of consciousness within one hour of onset of acute symptoms in an individual who may have known pre-existing heart disease but in whom the time and mode of death are unexpected.”


Dr. Reilly testified at trial that when she performed the autopsy she only had limited medical records to review.  At the time of the autopsy, she concluded that the significant chest trauma the employee had experienced in his motor vehicle accident served as a precipitating cause for the employee to be at an increased risk of sudden cardiac death.  Based upon the information she reviewed as well as the autopsy, Dr. Reilly was of the opinion that prior to the motor vehicle accident, the employee had “compensated” congestive heart failure and that the accident had caused him to develop “decompensated” congestive heart failure.  Dr. Reilly explained that the heart can function without medical intervention when a patient has compensated congestive heart failure, but that when the congestive heart failure becomes decompensated the patient will require medical intervention to maintain heart function.  Dr. Reilly testified that the injuries the employee received in the accident, along with the stress and pain associated with those injuries:


“Seem to be the proximate cause, the initiating factor that sent him from compensated heart failure to decompensated heart failure.  Now, can I say absolutely that?  No, because that’s not an anatomic diagnosis.”

Dr. Reilly did testify that if the employee had had a healthy heart, he would have survived his injuries.  The doctor testified that the employee was at a high risk to suffer cardiac death at some point, but the accident seemed to be the event that lead to his death at that time.


To rebut Dr. Reilly’s opinion, the defendant offered testimony from Dr. James Atkinson, the Director of Autopsy Services and a pathology professor at Vanderbilt University.  Dr. Atkinson’s area of expertise was cardiac pathology.  Dr. Atkinson reviewed the employee’s medical record and autopsy report as well as recut tissue slides from the autopsy and the deposition of Dr. Reilly.  Dr. Atkinson agreed that the employee had died as a result of sudden cardiac death due to an arrhythmia stemming from a combination of hypertensive heart disease and coronary artery disease.  He disagreed, however, with Dr. Reilly’s conclusion that pain from the injuries sustained in the motor vehicle accident precipitated the arrhythmia that ultimately lead the employee’s death.  He testified that the injuries from the motor vehicle accident did not in any way contribute to the employee’s death.  


To support his opinion, Dr. Atkinson explained that the employee had every known risk factor for a heart attack including narrowing of the coronary arteries,  age, sex, smoking history, high cholesterol, high blood pressure, family history of premature heart disease, obesity and Type II diabetes.  Dr. Atkinson claimed that those conditions lead to enlargement of the employee’s heart and the dilation of the chambers of the heart, which made the employee prone to a fatal arrhythmia.  According to Dr. Atkinson’s testimony, it was these conditions, rather than any stress, that most likely lead to the employee’s sudden cardiac death.  


On cross examination Dr. Atkinson did admit that stress could cause sudden cardiac death, especially in people who were predisposed to cardiac problems, but that in such cases the coronary arteries develop sudden occlusions that can be seen as lesions, hemorrhages or blood clots in autopsy.  Because the employee’s autopsy did not exhibit those findings, Dr. Atkinson testified that it was unlikely that stress or pain contributed to the employee’s sudden cardiac death.  Dr. Atkinson went on to explain that had stress or pain from the motor vehicle accident contributed to the employee’s death, the fatal arrhythmia would have been expected to occur at the time of the accident or shortly thereafter.  Dr. Atkinson could not absolutely rule out stress or pain being a trigger in the employee’s death, but he insisted that it was unlikely.


On appeal, the defendant first argued that the trial court erred in failing to apply the “non-accidental” injury analysis established in Ex parte Trinity Industries, Inc., 680 So.2d 262 (Ala. 1996).  The defendant asserted that all cardiac injury cases should be treated as “non-accidental” injuries requiring proof of legal causation and medical causation.  The Court of Civil Appeals however, disagreed.  It cited to its prior holding in the case of Morell v. Tennessee Valley Press, Inc., 716 So.2d 1282 (Ala.Civ.App. 1988), in which the court clarified that:


 “an injury does not become ‘non-accidental’ just because the ultimate injury at issue.....could have been caused by factors unrelated to employment.”

The court stated this language discloses that it is not the nature of the injury, but the nature of its cause, that determines which analysis should be used.  The court went on to state that cardiac injuries are not always to be treated as “non-accidental injuries.”  Rather, a cardiac injury may properly be categorized as an “accidental” injury in circumstances in which the injury was allegedly caused by a sudden and unexpected external event.  In the instant case, the employee’s heart attack was allegedly caused by a sudden, unexpected event, i.e., a motor vehicle accident.


The defendant also asserted on appeal that the plaintiff did not present sufficient evidence of medical causation.  The court stated that in order to establish medical causation, the plaintiff must show that the accident was, in fact, a contributing cause of the employee’s death.  It is not necessary that the employment related injury be the sole cause, or the dominate cause, of the death, so long as it was a contributing cause.  See Ex parte Valdez 636 So.2d 401 (Ala. 1994).  The court stated that if an employee suffers from a latent pre-existing condition that inevitably will produce injury or death, but the employment acts on the pre-existing condition to hasten the appearance of symptoms or accelerate its injurious consequences, the employment will be considered the medical cause of the resulting injury.  Taylor v. Mobile Pulley MACHP Works, Inc., 714 So.2d 300 (Ala.Civ.App. 1997).  The court noted that “numerous Alabama cases have applied this analysis in finding compensable injuries when occupational strain or exposure contributes to premature heart failure in an employee with a pre-existing cardiac condition.”  


The Court of Civil Appeals stated that the circumstances of the case at bar show that immediately following the motor vehicle accident, the employee developed trouble breathing.  Within 24 hours, the doctors discovered an excessively rapid heart beat and diagnosed congestive heart failure.  Those conditions abated while the employee was under sedation in the hospital, but they returned upon his discharge.  His breathing and fatigue problems worsened while he was recuperating at home without the occurrence of any intervening causal activity or event.  The employee then returned to the hospital where he was diagnosed with decompensated congestive heart failure. Two days later he died after complaining of shortness of breath and left sided chest pain.  The court stated that “sufficient evidence was presented to infer a causal connection between the motor vehicle accident and the plaintiff’s subsequent death.” Thus, the plaintiff’s decedent was awarded death benefits because the death was found to have arisen in the line and scope of the decedent’s employment. 

I hope you have found the above summary helpful and informative.  If you have any questions or would like copies of the cases referenced in this letter, please feel free to give me a call.  

If anyone would like our firm to speak to your organization about any aspect of Alabama=s Workers= Compensation Law, please feel free to call or send an email to the address listed above. There is no charge for this service.

For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, please feel free to visit our website at www.rfpc.net/publications.  Also, if you would like to receive these updates via email, please send an email to sroberts@rfpc.net.
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