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February 10, 2010


ALABAMA INSURANCE CASE LAW UPDATE
I.
DAMAGES; EXPERT TESTIMONY


On February 5, 2010, the Court of Civil Appeals released its opinion in the case of Skerlick v. Gainey.  This case arose out of a motor vehicle accident.  On August 23, 2007, Sandra Gainey filed a complaint against Jacqueline Skerlick alleging that Skerlick had negligently caused her motor vehicle to collide with Gainey’s.  At trial, the only issue to be determined was that of damages.  Skerlick stipulated that she was at fault in the motor vehicle accident.


In January of 2009, a Houston County jury returned a verdict in favor of Gainey and assessed her damages at $30,000.  Skerlick appealed.


One of Skerlick’s arguments on appeal was that the trial court erred in charging the jury concerning permanent injury in the absence of expert testimony that Gainey had suffered a permanent injury.  The Court of Civil Appeals agreed and reversed the decision of the trial court.


In its opinion, the Court of Appeals cited to the Alabama Supreme Court’s prior holding in Flowers Hospital, Inc., v. Arnold, 638 So. 2d 851 (Ala. 1994).  In the Flowers case, the only evidence presented as to the plaintiff’s injuries was subjective and there was no expert testimony presented as to whether the plaintiff’s injuries were permanent.  In Flowers, the Supreme Court held that the trial court erred in charging the jury that they could award the plaintiff damages for permanent injury.


In the present case, Gainey testified that as a result of the accident, she experienced shoulder pain, neck pain, low-back pain, headaches, anxiety and depression. Although she introduced into evidence medical and chiropractic records, there was no testimony from her chiropractor or treating physicians.  In the case at bar, the Court of Appeals held that because Gainey’s evidence as to her injuries was “purely subjective” Gainey was responsible for introducing expert testimony indicating that she suffered a permanent injury.  The court noted that Gainey introduced no such evidence.  Thus, the Court of Appeals remanded the case back to the trial court for a new trial.


This case reaffirms the established rule that when the only evidence of the permanency of an injury is subjective, expert evidence must be introduced by the plaintiff in order for the issue to be considered by the trier of fact.


I hope you have found the above summary helpful and informative.  For a copy of this and other publications regarding recently released cases of interest in the State of Alabama, 

please feel free to visit our website at www.robertsassociates.net/publications.  Also, if you would like to receive these updates via email, please send an email to sroberts@robertsassociates.net. 
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